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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2015), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

AMY P. BUNK,

Acting Director,

Office of the Federal Register.
April 1, 2015.
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THIS TITLE

Title 22—FOREIGN RELATIONS is composed of two volumes. The first volume,
parts 1—299 contains Chapter I—Department of State regulations and Chapter
II—Agency for International Development regulations. The second volume, part
300 to End is composed of Chapter III—Peace Corps; Chapter IV—International
Joint Commission, United States and Canada; Chapter V—Broadcasting Board
of Governors; Chapter VII—Overseas Private Investment Corporation; Chapter
IX—Foreign Service Grievance Board; Chapter X—Inter-American Foundation;
Chapter XI—International Boundary and Water Commission, United States and
Mexico, United States Section; Chapter XII—United States International Devel-
opment Cooperation Agency; Chapter XIII—Millennium Challenge Board; Chapter
XIV—Foreign Service Labor Relations Board; Federal Labor Relations Authority;
General Counsel of the Federal Labor Relations Authority; and the Foreign Serv-
ice Impasse Disputes Panel; Chapter XV—African Development Foundation;
Chapter XVI—Japan-United States Friendship Commission; and Chapter XVII—
United States Institute of Peace. The contents of these volumes represent all
current regulations codified under this title of the CFR as of April 1, 2015.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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SUBCHAPTER A—GENERAL

PART 1—INSIGNIA OF RANK

Sec.

1.1 Office of the Secretary of State.

1.2 Office of the Deputy Secretary of State.
1.3 Office of the Under Secretaries of State.

AUTHORITY: Sec. 4, 63 Stat. 111, as amended;
22 U.S.C. 2658.

§1.1 Office of the Secretary of State.

The official flag indicative of the of-
fice of Secretary of State shall be as
follows: On a blue rectangular field a
white disk bearing the official coat of
arms of the United States adopted by
the act of June 20, 1782, in proper col-
ors. In each of the four corners a white
five-pointed star with one point up-
ward. The colors and automobile flag
to be the same design, adding a white
fringe. For the colors a cord and tassel
of blue and white to be added. The sizes
to be in accordance with military and
naval customs.

[22 FR 10788, Dec. 27, 1957]

§1.2 Office of the Deputy Secretary of
State.

The official flag indicative of the of-
fice of the Deputy Secretary of State
shall be as follows: On a white rectan-
gular field a blue disk bearing the offi-
cial coat of arms of the United States
adopted by act of June 20, 1782, in prop-
er colors. In each of the four corners a
five-pointed star with one point up-
ward. The colors and automobile flag
to be the same design, adding a blue
fringe. For the colors a cord and tassel
of white in accordance with military
and naval customs.

[38 FR 30258, Nov. 2, 1973]

§1.3 Office of the Under Secretaries of
State.

The official flag indicative of the of-
fice of the Under Secretaries of State
shall be as follows: On a red rectan-
gular field a white disk bearing the of-
ficial coat of arms of the United States
adopted by act of June 20, 1782, in prop-
er colors. In each of the four corners a
white five-pointed star with one point
upward. The colors and automobile flag
to be the same design, adding a white

fringe. For the colors a cord and tassel
of white and red to be added. The sizes
to be in accordance with military and
naval customs.

[38 FR 30258, Nov. 2, 1973]

PART 2—PROTECTION OF FOREIGN
DIGNITARIES AND OTHER OFFI-
CIAL PERSONNEL

Sec.

2.1 Designation of personnel to carry fire-
arms and exercise appropriate power of
arrest.

2.2 Purpose.

2.3 Notification of foreign officials.

2.4 Designation of official guests.

2.5 Records.

§2.1 Designation of personnel to carry
firearms and exercise appropriate
power of arrest.

(a) The Deputy Assistant Secretary
of State for Security is authorized to
designate certain employees of the De-
partment of State and the Foreign
Service, as well as employees of other
departments and agencies detailed to
and under the supervision and control
of the Department of State, as Secu-
rity Officers, as follows.

(1) Persons so designated shall be au-
thorized to carry firearms when en-
gaged in the performance of the duties
prescribed in section (1) of the act of
June 28, 1955, 69 Stat. 188, as amended.
No person shall be so designated unless
he has either qualified in the use of
firearms in accordance with standards
established by the Deputy Assistant
Secretary of State for Security, or in
accordance with standards established
by the department or agency from
which he is detailed.

(2) Persons so designated shall also
be authorized, when engaged in the per-
formance of duties prescribed in sec-
tion (1) of the act of June 28, 1955, 69
Stat. 188, as amended, to arrest with-
out warrant and deliver into custody
any person violating the provisions of
section 111 or 112 of title 18, United
States Code, in their presence or if
they have reasonable grounds to be-
lieve that the person to be arrested has



§2.2

committed or is committing such fel-
ony.

(b) When the Under Secretary of
State for Management determines that
it is mnecessary, persons designated
under paragraph (a) of this section
shall be authorized to provide protec-
tion to an individual who has been des-
ignated by the President to serve as
Secretary of State, prior to his ap-
pointment, or to a departing Secretary
of State. In providing such protection,
they are authorized to exercise the au-
thorities described in paragraphs (a) (1)
and (2) of section. Such protection
shall be for the period or periods deter-
mined necessary by the Under Sec-
retary of State for Management, except
that in the case of a departing Sec-
retary of State, the period of protec-
tion under this paragraph shall in no
event exceed 30 calendar days from the
date of termination of that individual’s
incumbency as Secretary of State.

(c) When the Under Secretary of
State for Management determines that
it is necessary, persons designated
under paragraph (a) of this section
shall be authorized to provide protec-
tion to a departing United States Rep-
resentative to the United Nations. In
providing such protection, they are au-
thorized to exercise the authorities de-
scribed in paragraphs (a) (1) and (2) of
this section. Such protection shall be
for the period or periods determined
necessary by the Under Secretary of
State for Management, except that the
period of protection under this para-
graph shall in no event exceed 30 cal-
endar days from the date of termi-
nation of that individual’s incumbency
as United States Representative to the
United Nations.

(Sec. 4, 63 Stat. 111, as amended, sec. 1, 69
Stat. 188; 22 U.S.C. 2658, 2666)

[29 FR 15571, Nov. 20, 1964, as amended at 47
FR 30480, July 14, 1982; 50 FR 14379, Apr. 12,
1985]

§2.2 Purpose.

Section 1116(b)(2) of title 18 of the
United States Code, as added by Pub.
L. 92-539, An Act for the Protection of
Foreign Officials and Official Guests of
the United States (86 Stat. 1071), de-
fines the term ‘‘foreign official”’ for
purposes of that Act as ‘‘any person of
a foreign nationality who is duly noti-
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fied to the United States as an officer
or employee of a foreign government or
international organization, and who is
in the United States on official busi-
ness, and any member of his family
whose presence in the United States is
in connection with the presence of such
officer or employee.” Section 1116(c)(4)
of the same Act defines the term ‘‘offi-
cial guest” for the purposes of that Act
as ‘‘a citizen or national of a foreign
country present in the United States as
an official guest of the Government of
the United States pursuant to designa-
tion as such by the Secretary of
State.” It is the purpose of this regula-
tion to specify the officer of the De-
partment of State who shall be respon-
sible for receiving notification of for-
eign officials under the Act and deter-
mining whether persons are ‘‘duly noti-
fied”> to the United States and who
shall be responsible for processing offi-
cial guest designations by the Sec-
retary of State.

(18 U.S.C. 1116(b)(2), 1116(c)(4); sec. 4 of the
Act of May 26, 1949, as amended (22 U.S.C.
2658))

[37 FR 24817, Nov. 22, 1972]

§2.3 Notification of foreign officials.

(a) Any notification of a foreign offi-
cial for purposes of section 1116(b)(2) of
Title 18 of the United States Code shall
be directed by the foreign government
or international organization con-
cerned to the Chief of Protocol, Depart-
ment of State, Washington, DC 20520.
For persons normally accredited to the
United States in diplomatic or con-
sular capacities and also for persons
normally accredited to the United Na-
tions and other international organiza-
tions and in turn notified to the De-
partment of State, the procedure for
placing a person in the statutory cat-
egory of being ‘‘duly notified to the
United States” shall be the current
procedure for accreditation, with noti-
fication in turn when applicable. The
Chief of the Office of Protocol will
place on the roster of persons ‘‘duly no-
tified to the United States’ the names
of all persons currently accredited and,
when applicable, notified in turn, and
will maintain the roster as part of the
official files of the Department of
State adding to and deleting therefrom
as changes in accreditations occur.
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(b) For those persons not normally
accredited, the Chief of Protocol shall
determine upon receipt of notification,
by letter from the foreign government
or international organization con-
cerned, whether any person who is the
subject of such a notification has been
duly notified under the Act. Any in-
quiries by law enforcement officers or
other persons as to whether a person
has been duly notified shall be directed
to the Chief of Protocol. The deter-
mination of the Chief of Protocol that
a person has been duly notified is final.

(18 U.S.C. 1116(b)(2), 1116(c)(4); sec. 4 of the
Act of May 26, 1949, as amended (22 U.S.C.
2658))

[37 FR 24818, Nov. 22, 1972]

§2.4 Designation of official guests.

The Chief of Protocol shall also
maintain a roster of persons designated
by the Secretary of State as official
guests. Any inquiries by law enforce-
ment officers or other persons as to
whether a person has been so des-
ignated shall be directed to the Chief of
Protocol. The designation of a person
as an official guest is final. Pursuant
to section 2658 of title 22 of the U.S.C.,
the authority of the Secretary of State
to perform the function of designation
of official guests is hereby delegated to
the Chief of Protocol.

(22 U.S.C. 2658)
[45 FR 55716, Aug. 21, 1980]

§2.5 Records.

The Chief of Protocol shall maintain
as a part of the official files of the De-
partment of State a cumulative roster
of all persons who have been duly noti-
fied as foreign officials or designated as
official guests under this part. The ros-
ter will reflect the name, position, na-
tionality, and foreign government or
international organization concerned
or purpose of visit as an official guest
and reflect the date the person was ac-
corded recognition as being ‘‘duly noti-
fied to the United States’” or des-
ignated as an official guest and the
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date, if any, of termination of such sta-
tus.

(18 U.S.C. 1116(b)(2), 1116(c)(4); sec. 4 of the
Act of May 26, 1949, as amended (22 U.S.C.
2658))

[37 FR 24818, Nov. 22, 1972]

PART 3—GIFTS AND DECORATIONS
FROM FOREIGN GOVERNMENTS

Sec.
3.1
3.2
3.3
3.4

Purpose.

Authority.

Definitions.

Restriction on acceptance of gifts and

decorations.

Designation of officials and offices re-

sponsible for administration of foreign

gifts and decorations.

Procedure to be followed by employees

in depositing gifts of more than minimal

value and reporting acceptance of travel
or travel expenses.

Decorations.

Approval of retention of gifts or decora-

tions with employing agency for official

use.

Disposal of gifts and decorations which

become the property of the United

States.

3.10 Enforcement.

3.11 Responsibility of chief of mission to in-
form host government of restrictions on
employees’ receipt of gifts and decora-
tions.

3.12 Exemption of grants and other foreign

government assistance in cultural ex-

change programs from coverage of for-
eign gifts and decorations legislation.

AUTHORITY: Sec. 515(a)(1), 91 Stat. 862,
amending 5 U.S.C. 7342 (1976).

SOURCE: 45 FR 80819, Dec. 8, 1980, unless
otherwise noted.

3.5

3.6

w w
o =

3.9

§3.1 Purpose.

These regulations provide Dbasic
standards for employees of the Depart-
ment of State, the United States Inter-
national Development Cooperation
Agency (IDCA), the Agency for Inter-
national Development (AID), and the
International Communication Agency
(USICA), their spouses (unless sepa-
rated) and their dependents to accept
and retain gifts and decorations from
foreign governments.

§3.2 Authority.

(a) Section 515(a)(1) of the Foreign
Relations Authorization Act of 1978 (91
Stat. 862-866), approved August 17, 1977,
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(hereafter referred to as ‘‘the Act”)
amended section 7342 of title 5, U.S.
Code (1976), making substantial
changes in the law relating to the ac-
ceptance and retention of gifts and
decorations from foreign governments.

(b) 5 U.S.C. 7342(g) authorizes each
employing agency to prescribe regula-
tions as necessary to carry out the new
law.

§3.3 Definitions.

When used in this part, the following
terms have the meanings indicated:

(a) Employee means (1) an officer or
employee of the Department, AID,
IDCA, or USICA, including an expert or
consultant, however appointed, and (2)
a spouse (unless separated) or a depend-
ent of such a person, as defined in sec-
tion 152 of the Internal Revenue Code
of 1954 (26 U.S.C. 152).

(b) Foreign government means: (1) Any
unit of foreign governmental author-
ity, including any foreign national,
State, local, or municipal government;
(2) any international or multinational
organization whose membership is
composed of any unit of foreign govern-
ment as described in paragraph (b)(1) of
this section; (3) any agent or represent-
ative of any such unit or organization,
while acting as such;

(c) Gift means a tangible or intan-
gible present (other than a decoration)
tendered by, or received from, a foreign
government;

(d) Decoration means an order, device,
medal, badge, insignia, emblem or
award tendered by, or received from, a
foreign government;

(e) Minimal value means retail value
in the United States at the time of ac-
ceptance of $100 or less, except that on
January 1, 1981, and at 3-year intervals
thereafter, ‘‘minimal value” is to be re-
defined in regulations prescribed by the
Administrator of General Services, in
consultation with the Secretary of
State, to reflect changes in the con-
sumer price index for the immediately
preceding 3-year period.

§3.4 Restriction on acceptance of gifts
and decorations.

(a) An employee is prohibited from
requesting or otherwise encouraging
the tender of a gift or decoration from
a foreign government. An employee is
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also prohibited from accepting a gift or
decoration from a foreign government,
except in accordance with these regula-
tions.

(b) An employee may accept and re-
tain a gift of minimal value tendered
and received as a souvenir or mark of
courtesy, subject, however, to the fol-
lowing restrictions—

(1) Where more than one tangible
item is included in a single presen-
tation, the entire presentation shall be
considered as one gift, and the aggre-
gate value of all items taken together
must not exceed ‘“‘minimal value”.

(2) The donee is responsible for deter-
mining that a gift is of minimal value
in the United States at the time of ac-
ceptance. However, should any dispute
result from a difference of opinion con-
cerning the value of a gift, the employ-
ing agency will secure the services of
an outside appraiser to establish
whether the gift is one of ‘‘minimal
value”. If, after an appraisal has been
made, it is established that the value
of the gift in question is $200 or more
at retail in the United States, the
donee will bear the costs of the ap-
praisal. If, however, the appraised
value is established to be less than
$200, the employing agency will bear
the costs.

(c) An employee may accept a gift of
more than minimal value when (1) such
gift is in the nature of an educational
scholarship or medical treatment, or
(2) it appears that to refuse the gift
would likely cause offense or embar-
rassment or otherwise adversely affect
the foreign relations of the United
States, except that a tangible gift of
more than minimal value is deemed to
have been accepted on behalf of the
United States and, upon acceptance,
shall become the property of the
United States.

(d) An employee may accept gifts of
travel or expenses for travel taking
place entirely outside the United
States (such as transportation, food,
and lodging) of more than minimal
value if such acceptance is appropriate,
consistent with the interests of the
United States, and permitted by the
employing agency. Except where the
employing agency has specific inter-
ests which may be favorably affected
by employee travel wholly outside the
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United States, even though it would
not normally authorize its employees
to engage in such travel, the standards
normally applied to determine when
proposed travel will be in the best in-
terests of the employing agency and of
the United States Government shall be
applied in approving acceptance of
travel or travel expenses offered by a
foreign government.

(1) There are two circumstances
under which employees may accept
gifts of travel or expenses:

(i) When the employee is issued offi-
cial travel orders placing him or her in
the position of accepting travel or
travel expenses offered by a foreign
government which are directly related
to the authorized purpose of the travel;
or

(ii) When the employee’s travel or-
ders specifically anticipate the accept-
ance of additional travel and travel ex-
penses incident to the authorized trav-
el.

(2) When an employee is traveling
under circumstances described in para-
graph (d)(1)(i) of this section, that is,
without specific instructions author-
izing acceptance of additional travel
expenses from a foreign government,
the employee must file a report with
the employing angency under the pro-
cedures prescribed in §3.6.

(e) Since tangible gifts of more than
minimal value may not lawfully be-
come the personal property of the
donee, all supervisory officials shall, in
advising employees of their respon-
sibilities under the regulations, im-
press upon them their obligation to de-
cline acceptance of such gifts, when-
ever possible, at the time they are of-
fered, or to return them if they have
been sent or delivered without a prior
offer. All practical measures, such as
periodic briefings, shall be taken to
minimize the number of gifts which
employees must deposit and which thus
become subject to disposal as provided
by law and regulation. Employees
should not accept gifts of more than
minimal value on the assumption that
refusal would be likely to ‘‘cause of-
fense or embarrassment or otherwise
adversely affect the foreign relations of
the United States’”. In many instances
it should be possible, by explanation of
the prohibition against an employee’s
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retention of such gifts, to avoid con-
sequences of acceptance, including pos-
sible return of the gift to the donor.
Refusal of the gift at the inception
should typically be regarded as in the
interest both of the foreign govern-
ment donor and the U.S. Government.

§3.5 Designation of officials and of-
fices responsible for administration
of foreign gifts and decorations.

(a) The Act effects a significant de-
gree of decentralization of administra-
tion relative to the disposal of foreign
gifts and decorations which become
U.S. Government property. Each agen-
cy is now responsible for receiving
from its employees deposits of foreign
gifts of more than minimal value, as
well as of foreign decorations not meet-
ing the statutory criteria for retention
by the recipient. The agency is also re-
sponsible for disposing of this property
by return to the donor, for retaining it
in the agency if official use of it is ap-
proved, for reporting to the General
Services Administration within 30 cal-
endar days after deposit items neither
disposed of nor retained, and for as-
suming custody, proper care and han-
dling of such property pending removal
from that custody pursuant to disposal
arrangements by the General Services
Administration. The Secretary of
State, however, is made responsible for
providing guidance to other executive
agencies in the development of their
own regulations to implement the Act,
as well as for the annual publication of
lists of all gifts of more than minimal
value deposited by Federal employees
during the preceding year. [See §3.5(c).]
Authority for the discharge of the Sec-
retary’s responsibilities is delegated by
these regulations to the Chief of Pro-
tocol.

(b) The Office of the Chief of Protocol
retains primary responsibility for ad-
ministration of the Act within the De-
partment of State. That Office will,
however, serve as the depository only
for those foreign gifts and decorations
which are turned in by State Depart-
ment employees. The Director of Per-
sonnel Services of the USICA will have
responsibility for administration of the
Act within that agency and will serve
as the depository of foreign gifts and
decorations. Employees of the other
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foreign affairs agencies must deposit
with their respective agencies any gifts
or decorations deposit of which is re-
quired by law.

(c) Any questions concerning the im-
plementation of these regulations or
interpretation of the law should be di-
rected to the following:

(1) For the Department of State, to
the Office of Protocol or to the Office
of the Assistant Legal Adviser for Man-
agement, as appropriate;

(2) For IDCA, to the Office of the
General Counsel;

(3) For AID, to the Assistant General
Counsel for Employee and Public Af-
fairs; and

(4) For USICA, to the General Coun-
sel.

§3.6 Procedure to be followed by em-
ployees in depositing gifts of more
than minimal value and reporting
acceptance of travel or travel ex-
penses.

(a) An employee who has accepted a
tangible gift of more than minimal
value shall, within 60 days after accept-
ance, relinquish it to the designated
depository office for the employing
agency for disposal or, with the ap-
proval of that office, deposit it for offi-
cial use at a designated location in the
employing agency or at a specified For-
eign Service post. The designated de-
pository offices are:

(1) For the Department of State, the
Office of Protocol;

(2) For IDCA, the General Services
Division of the Office of Management
Planning in AID;

(3) For AID, the General Services Di-
vision of the Office of Management
Planning; and

(4) For USICA, the Office of Per-
sonnel Services.

(b) At the time that an employee de-
posits gifts of more than minimal value
for disposal or for official use pursuant
to paragraph (a) of this section, or
within 30 days after accepting a gift of
travel or travel expenses as provided in
§3.4(d) (unless the gift of such travel or
travel expenses has been accepted in
accordance with specific instructions
from the Department or agency), the
employee shall file a statement with
the designated depository office with
the following information:

(1) For each tangible gift reported:
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(i) The name and position of the em-
ployee;

(ii) A brief description of the gift and
the circumstances justifying accept-
ance;

(iii) The identity of the foreign gov-
ernment and the name and position of
the individual who presented the gift;

(iv) The date of acceptance of the
gift;

(v) The donee’s best estimate in spe-
cific dollar terms of the value of the
gift in the United States at the time of
acceptance; and

(vi) Disposition or current location of
the gift. (For State Department em-
ployees, forms for this purpose are
available in the Office of Protocol.)

(2) For each gift of travel or travel
expenses:

(i) The name and position of the em-
ployee;

(ii) A brief description of the gift and
the circumstances justifying accept-
ance; and

(iii) The identity of the foregign gov-
ernment and the name and position of
the individual who presented the gift.

(c) The information contained in the
statements called for in paragraph (b)
of this section is needed to comply
with the statutory requirement that,
not later than Janaury 31 of each year,
the Secretary of State publish in the
FEDERAL REGISTER a comprehensive
listing of all such statements filed by
Federal employees concerning gifts of
more than minimal value received by
them during the preceding year.

§8.7 Decorations.

(a) Decorations tendered in recogni-
tion of active field service in time of
combat operations or awarded for other
outstanding or unusually meritorious
performance may be accepted, re-
tained, and worn by an employee, sub-
ject to the approval of the employing
agency. Without such approval, the
decoration is deemed to have been ac-
cepted on behalf of the United States
and, like tangible gifts of more than
minimal value, must be deposited by
the employee with the designated de-
pository office for the employing agen-
cy within sixty days after acceptance,
for retention for official use or for dis-
posal in accordance with §3.9.
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(b) The decision as to whether a deco-
ration has been awarded for out-
standing or unusually meritorious per-
formance will be made:

(1) For the Department of State, by
the supervising Assistant Secretary of
State or comparable official, except
that, in the case of a decoration award-
ed to an Assistant Secretary or other
officer of comparable or higher rank,
the decision shall be made by the Of-
fice of Protocol;

(2) For IDCA, by the Assistant Direc-
tor for Administration;

(3) For AID, by the Director of Per-
sonnel Management; and

(4) For USICA, by the Supervising
Associate Director, the General Coun-
sel, or the Director of the Office of Con-
gressional and Public Liaison (for do-
mestic employees), and by the Director
of Area Offices (for overseas employ-
ees).

(c) To justify an affirmative decision,
a statement from the foreign govern-
ment, preferably in the form of a cita-
tion which shows the specific basis for
the tender of the award, should be sup-
plied. An employee who has received or
been tendered a decoration should for-
ward to the designated depository of-
fice of the employing agency a request
for review of the case. This request
should contain a statement of cir-
cumstances of the award and such doc-
umentation from the foreign govern-
ment as has accompanied it. The depos-
itory office will obtain the decision of
the cognizant office as to whether the
award meets the statutory criteria and
thus whether the decoration may be re-
tained and worn. Pending receipt of
that decision, the decoration should re-
main in the custody of the recipient.

§3.8 Approval of retention of gifts or
decorations with employing agency
for official use.

(a) At the request of an overseas post
or an office within the employing agen-
cy, a gift or decoration deemed to have
been accepted on behalf of the United
States may be retained for official use.
Such retention should be approved:

(1) For the Department of State, by
the Chief of Protocol;

(2) For IDCA, by AID’s Director of
Management Operations;

15

§3.9

(3) For AID, by the Director of Man-
agement Operations; and

(4) For USICA, by the Associate Di-

rector for Management.
However, to qualify for such approval,
the gift or decoration should be an
item which can be used in the normal
conduct of agency business, such as a
rug or a tea service, or an art object
meriting display, such as a painting or
sculpture. Personal gift items, such as
wristwatches, jewelry, or wearing ap-
parel, should not be regarded as suit-
able for ‘“‘official use’. Only under un-
usual circumstances will retention of a
decoration for official use be author-
ized. Every effort should be made to
place each ‘‘official use’” item in a lo-
cation that will afford the largest num-
ber of employees, and, if feasible, mem-
bers of the public, the maximum oppor-
tunity to receive the benefit of its dis-
play, provided the security of the loca-
tion is adequate.

(b) Items approved for official use
must be accounted for and safeguarded
as Federal property at all times under
standard Federal property manage-
ment procedures. Within 30 days after
the official use of a gift has been termi-
nated, the gift or decoration shall be
deposited with the designated deposi-
tory office of the employing agency to
be held pending completion of disposal
arrangements by the General Services
Administration.

§3.9 Disposal of gifts and decorations
which become the property of the
United States.

(a) Gifts and decorations which have
been reported to an employing agency
shall either be returned to the donor or
kept in safe storage pending receipt of
instructions from the General Services
Administration for transfer, donation
or other disposal under the provisions
of the Federal Property and Adminis-
trative Services Act of 1949, 63 Stat.
377, as amended, and the Federal Prop-
erty Management Regulations (41 CFR
part 101-49). The employing agency
shall examine each gift or decoration
and the circumstances surrounding its
donation and assess whether any ad-
verse effect upon the foreign relations
of the United States might result from
a return of the gift (or decoration) to
the donor, which shall be the preferred
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means of disposal. If this is not deemed
feasible, the employing agency is re-
quired by GSA regulations to report
deposit of the gift or decoration within
30 calendar days, using Standard Form
120, Report of Excess Personal Prop-
erty and, as necessary, Standard Form
120A, Continuation Sheet, and citing
section 7342 of title 5, U.S. Code (1976),
on the reporting document. Such re-
ports shall be submitted to the General
Services Administration, Washington
National Capital Region (WDPO), At-
tention: Federal Property Resources
Service, Seventh and D Streets, SW.,
Washington, DC 20407.

(b) No gift or decoration deposited
with the General Services Administra-
tion for disposal may be sold without
the approval of the Secretary of State,
upon a determination that the sale will
not adversely affect the foreign rela-
tions of the United States. When depos-
iting gifts or decorations with the des-
ignated depository office of their em-
ploying agency, employees may indi-
cate their interest in participating in
any subsequent sale of the items by the
Government. Before gifts and decora-
tions may be considered for sale by the
General Services Administration, how-
ever, they must first have been offered
for transfer to Federal agencies and for
donation to the States. Consequently,
employees should understand that
there is no assurance that an item will
be offered for sale, or, if so offered, that
it will be feasible for an employee to
participate in the sale. Employees are
reminded in this connection that the
primary aim of the Act is to discourage
employees’ acceptance of gifts of more
than minimal value.

§3.10 Enforcement.

(a) Each employing agency is respon-
sible under the Act for reporting to the
Attorney General cases in which there
is reason to believe that one of its em-
ployees has violated the Act. The At-
torney General in turn may file a civil
action in any United States District
Court against any Federal employee
who has knowingly solicited or accept-
ed a gift from a foreign government in
violation of the Act, or who has failed
to deposit or report such gift, as an Act
required by the Act. In such case, the
court may assess a maximum penality
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of the retail value of a gift improperly
solicited or received, plus $5,000.

(b) Supervisory officials at all levels
within employing agencies shall be re-
sponsible for providing periodic reori-
entation of all employees under their
supervision on the basic features of the
Act and these regulations, and for en-
suring that those employees observe
the requirements for timely reporting
and deposit of any gifts of more than
minimal value they may have accept-
ed.

(c) Employees are advised of the fol-
lowing actions which may result from
failure to comply with the require-
ments of the Act and these regulations:

(1) Any supervisor who has substan-
tial reason to believe that an employee
under his or her supervision has vio-
lated the reporting or other compliance
provisions of the Act shall report the
facts and circumstances in writing to
the senior official in charge of adminis-
tration within the cognizant bureau or
office or at the post abroad. If that offi-
cial upon investigation decides that an
employee who is the donee of a gift or
is the recipient of travel or travel ex-
penses has, through actions within the
employee’s control, failed to comply
with the procedures established by the
Act and these regulations, the case
shall be referred to the Attorney Gen-
eral for appropriate action.

(2) In cases of confirmed evidence of
a violation, whether or not such viola-
tion results in the taking of action by
the Attorney General, the senior ad-
ministrative official referred to in
paragraph (c)(1) of this section as re-
sponsible for forwarding a violation re-
port to the Attorney General shall in-
stitute appropriate disciplinary action
against an employee who has failed to
(i) Deposit tangible gifts within 60 days
after acceptance, (ii) account properly
for the acceptance of travel expenses or
(iii) comply with the Act’s require-
ments respecting disposal of gifts and
decorations retained for official use.

(3) In cases where there is confirmed
evidence of a violation, but no evidence
that the violation was willful on the
part of the employee, the senior admin-
istrative official referred to in para-
graph (c)(1) of this section shall insti-
tute appropriate disciplinary action of
a lesser degree than that called for in
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paragraph (c)(2) of this section in order
to deter future violations by the same
or another employee.

§3.11 Responsibility of chief of mis-
sion to inform host government of
restrictions on employees’ receipt
of gifts and decorations.

A special provision of the Act re-
quires the President to direct every
chief of a United States diplomatic
mission to inform the host government
that it is a general policy of the United
States Government to prohibit its em-
ployees from receiving gifts of more
than minimal value or decorations that
have not been tendered ‘‘in recognition
of active field service in time of com-
bat operations or awarded for other
outstanding or unusually meritorious
performance.” Accordingly, all Chiefs
of Mission shall in January of each
yvear conduct a thorough and explicit
program of orientation aimed at appro-
priate officials of the host government
concerning the operation of the Act.

§3.12 Exemption of grants and other
foreign government assistance in
cultural exchange programs from
coverage of foreign gifts and deco-
rations legislation.

The Act specifically excludes from
its application grants and other forms
of assistance ‘“‘to which section 108A of
the Mutual Educational and Cultural
Exchange Act of 1961 applies’. See 22
U.S.C. 2558 (a) and (b) for the terms and
conditions under which Congress con-
sents to the acceptance by a Federal
employee of grants and other forms of
assistance provided by a foreign gov-
ernment to facilitate the participation
of such employee in a cultural ex-
change.

PART 3a—ACCEPTANCE OF EM-
PLOYMENT FROM  FOREIGN
GOVERNMENTS BY MEMBERS OF
THE UNIFORMED SERVICES

Sec.

3a.l1 Definitions.

3a.2 Requirement for approval of foreign
government employment.

3a.3 Authority to approve or disapprove
proposed foreign government employ-
ment.

3a.4 Procedure for requesting approval.

3a.5 Basis for approval or disapproval.
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3a.6 Notification of approval.

3a.7 Notification of disapproval and recon-
sideration.

3a.8 Change in status.

AUTHORITY: Sec. 509, 91 Stat. 859 (37 U.S.C.
801 Note); sec. 4, as amended, 63 Stat. 111 (22
U.S.C. 2658).

SOURCE: 43 FR 556393, Nov. 28, 1978, unless
otherwise noted.

§3a.1 Definitions.

For purposes of this part—

(a) Applicant means any person who
requests approval under this part to ac-
cept any civil employment (and com-
pensation therefor) from a foreign gov-
ernment and who is: (1) Any retired
member of the uniformed services;

(2) Any member of a Reserve compo-
nent of the Armed Forces; or

(3) Any member of the commissioned
Reserve Corps of the Public Health
Service.

The term ‘‘applicant’ also includes
persons described in paragraph (a)(),
(2), or (3) of this section, who have al-
ready accepted foreign government em-
ployment and are requesting approval
under this part to continue such em-
ployment.

(b) Uniformed services means the
Armed Forces, the commissioned Reg-
ular and Reserve Corps of the Public
Health Service, and the commissioned
corps of the National Oceanic and At-
mospheric Administration.

(c) Armed Forces means the Army,
Navy, Air Force, Marine Corps, and
Coast Guard.

(d) Secretary concerned means: (1) The
Secretary of the Army, with respect to
retired members of the Army and mem-
bers of the Army Reserve;

(2) The Secretary of the Navy, with
respect to retired members of the Navy
and the Marine Corps, members of the
Navy and Marine Corps Reserves, and
retired members of the Coast Guard
and members of the Coast Guard Re-
serve when the Coast Guard is oper-
ating as a service in the Navy;

(3) The Secretary of the Air Force,
with respect to retired members of the
Air Force and members of the Air
Force Reserve;

(4) The Secretary of Transportation,
with respect to retired members of the
Coast Guard and members of the Coast
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Guard Reserve when the Coast Guard is
not operating as a service in the Navy;

(5) The Secretary of Commerce, with
respect to retired members of the com-
missioned corps of the National Oce-
anic and Atmospheric Administration;
and

(6) The Secretary of Health, Edu-
cation, and Welfare, with respect to re-
tired members of the commissioned
Regular Corps of the Public Health
Service and members of the commis-
sioned Reserve Corps of the Public
Health Service.

§3a.2 Requirement for approval of for-
eign government employment.

(a) The United States Constitution
(Article I, section 9, clause 8) prohibits
the acceptance of civil employment
with a foreign government by an offi-
cer of the United States without the
consent of Congress. Congress has con-
sented to the acceptance of civil em-
ployment (and compensation therefor)
by any person described in §3a.1(b) sub-
ject to the approval of the Secretary
concerned and the Secretary of State
(37 U.S.C. 801, Note). Civil employment
with a foreign government may not be
accepted without such approval by any
person so described.

(b) The Secretary of State has no au-
thority to approve employment with a
foreign government by any officer of
the United States other than a person
described in §3a.1(a). The acceptance of
employment with a foreign government
by any other officer of the United
States remains subject to the constitu-
tional prohibition described in para-
graph (a) of this section.

(c) Any person described in §3a.1(a)
who accepts employment with a for-
eign government without the approval
required by this section or otherwise
obtaining the consent of Congress is
subject to forfeiture of retired pay to
the extent of his or her compensation
from the foreign government, accord-
ing to the Comptroller General of the
United States (44 Comp. Gen. 139
(1964)). This forfeiture is in addition to
any other penalty which may be im-
posed under law or regulation.?

1 Approval under this part does not con-
stitute an exception to the provisions of the
Immigration and Nationality Act concerning
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§3a.3 Authority to approve or dis-
approve proposed foreign govern-
ment employment.

The Director, Bureau of Politico-
Military Affairs, is authorized to ap-
prove or disapprove any request by an
applicant for approval under this part
to accept civil employment (and com-
pensation therefor) from a foreign gov-
ernment. The Director may delegate
this authority within the Bureau of Po-
litico-Military Affairs, Department of
State.

§3a.4 Procedure for requesting ap-
proval.

(a) An applicant must submit a re-
quest for approval of foreign govern-
ment employment to the Secretary
concerned, whose approval is also re-
quired by law for the applicant’s ac-
ceptance of civil employment from a
foreign government. The request must
contain information concerning the ap-
plicant’s status, the nature of the pro-
posed employment in as much detail as
possible, the identity of and relation-
ship to the foreign government con-
cerned, and other matters as may be
required by the Secretary concerned.

(b) Requests approved by the Sec-
retary concerned will be referred to the
Director, Bureau of Politico-Military
Affairs, for approval. Requests received
by the Director, Bureau of Politico-
Military Affairs, directly from an ap-
plicant will be initially forwarded to
the Secretary concerned, or his des-
ignee, for approval of disapproval.

§3a.5 Basis
approval.

for approval or dis-

Decisions by the Director, Bureau of
Politico-Military Affairs, under this
part shall be based on whether the ap-
plicant’s proposed employment with a
foreign government would adversely af-
fect the foreign relations of the United
States, in light of the applicant’s offi-
cial status as a retiree or reservist.

loss of United States citizenship, for exam-

ple, by becoming a citizen of or taking an
oath of allegiance to another country. See 8
U.S.C. 1481 et seq.
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§3a.6 Notification of approval.

The Director, Bureau of Politico-
Military Affairs, will notify the Sec-
retary concerned when an applicant’s
proposed foreign government employ-
ment is approved. Notification of ap-
proval to the applicant will be made by
the Secretary concerned or his des-
ignee.

§3a.7 Notification of disapproval and
reconsideration.

(a) The Director, Bureau of Politico-
Military Affairs, will notify the appli-
cant directly when an applicant’s pro-
posed foreign employment is dis-
approved, and will inform the Sec-
retary concerned.

(b) Each notification of disapproval
under this section must include a
statement of the reasons for the dis-
approval, with as much specificity as
security and foreign policy consider-
ations permit, together with a notice
of the applicant’s right to seek recon-
sideration of the disapproval under
paragraph (c) of this section.

(c) Within 60 days after receipt of the
notice of disapproval, an applicant
whose request has been disapproved
may submit a request for reconsider-
ation by the Director, Bureau of Polit-
ico-Military Affairs. A request for re-
consideration should provide informa-
tion relevant to the reasons set forth
in the notice of disapproval.

(d) The disapproval of a request by
the Director, Bureau of Politico-Mili-
tary Affairs, will be final, unless a
timely request for reconsideration is
received. In the event of a request for
reconsideration, the Director, Bureau
of Politico-Military Affairs, will make
a final decision after reviewing the
record of the request. A final decision
after reconsideration to approve the
applicant’s proposed employment with
a foreign government will be commu-
nicated to the Secretary concerned as
provided in §3a.6. A final decision after
reconsideration to disapprove the ap-
plicant’s proposed employment with a
foreign government will be commu-
nicated directly to the applicant as
provided in paragraph (a) of this sec-
tion and the Secretary concerned will
be informed. The Director’s authority
to make a final decision after reconsid-
eration may not be redelegated.
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§3a.8 Change in status.

In the event that an applicant’s for-
eign government employment approved
under this part is to be materially
changed, either by a substantial
change in duties from those described
in the request upon which the original
approval was based, or by a change of
employer, the applicant must obtain
further approval in accordance with
this part for such changed employ-
ment.

PART 4—NOTIFICATION OF
FOREIGN OFFICIAL STATUS

Sec.
4.1 General.
4.2 Procedure.

AUTHORITY: 22 U.S.C. 2651a(a)(4).

SOURCE: 61 FR 32328, June 24, 1996, unless
otherwise noted.

§4.1 General.

In accordance with Article 10 of the
Vienna Convention on Diplomatic Re-
lations and Article 24 of the Vienna
Convention on Consular Relations, dip-
lomatic missions must notify the Of-
fice of Protocol immediately upon the
arrival, in the United States, of any
foreign government officer or employee
(including domestics and family mem-
bers), who are serving at diplomatic
missions, consular posts, or miscella-
neous foreign government offices. If
the employee is already in the United
States in some other capacity, the no-
tification should be made upon assump-
tion of duties. This initial notification
requirement also includes all U.S. citi-
zens and permanent resident aliens
who are employed by foreign missions.

§4.2 Procedure.

Notification and subsequent changes
are made as follows:

(a) Diplomatic and career consular
officers and their dependents: Form
DSP-110, Notification of Appointment of
Foreign Diplomatic Officer and Career
Consular Officer;

(b) All other foreign government em-
ployees who are serving at diplomatic
missions, consular posts, or miscella-
neous foreign government offices and
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their dependents: Form DSP-111, Notifi-
cation of Appointment of Foreign Govern-
ment Employee.

(c) Honorary consular officers: Form
DSP-112, Notification of Appointment of
Honorary Consular Officer.

(d) Missions should use Form DSP-
113, Notification of Change—Identifica-
tion Card Request, to promptly inform
the Department of State of any change
in the status of officers or employees of
the missions and their family members
originally reported to Protocol, or to
apply for an identification card.

(e) Upon termination of employment
of any diplomatic or consular officer,
honorary consular officer, embassy or
consular employee, or miscellaneous
foreign government staff member, a
Form DSP-115, Notice of Termination of
Diplomatic, Consular, or Foreign Govern-
ment Employment, must be submitted to
the Office of Protocol.

PART 5—ORGANIZATION

Sec.

5.1 Introduction.

5.2 Central and field organization, estab-
lished places at which, the officers from
whom, and the methods whereby the pub-
lic may secure information, make sub-
mittals, or request, or obtain decisions;
and statements of the general course and
method by which its functions are chan-
neled and determined.

Rules of procedure, description of forms
available or the places at which forms
may be obtained, and instructions as to
the scope and content of all papers, re-
ports, or examinations.

Substantive rules of general applica-
bility adopted as authorized by law, and
statements of general policy or interpre-
tation of general applicability formu-
lated and adopted by the agency.

5.3

5.4

AUTHORITY: Sec. 4, 63 Stat. 111, as amended,
sec. 501, 656 Stat. 290; 22 U.S.C. 2658, 31 U.S.C.
483a, 5 U.S.C. 552, E.O. 10501; 18 FR 7049; 3
CFR, 1949-1953 Comp., page 979.

SOURCE: 33 FR 7078, May 11, 1968, unless
otherwise noted.

§5.1 Introduction.

The sections in this part 5 are issued
pursuant to section 3 of the Adminis-
trative Procedure Act, 5 U.S.C. 552, ef-
fective July 4, 1967.
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§5.2 Central and field organization, es-
tablished places at which, the offi-
cers from whom, and the methods
whereby the public may secure in-
formation, make submittals, or re-
quest, or obtain decisions; and
statements of the general course
and method by which its functions
are channeled and determined.

(a) The following statements of the
central and field organization of the
Department of State and its Foreign
Service posts are hereby prescribed:

(1) The central organization of the
Department of State was issued as
Public Notice No. 267, 32 FR 8923, June
22, 1967.

(2) The foreign field organization of
the Department of State was issued as
Public Notice No. 254, 32 FR 3712,
March 3, 1967.

(3) The domestic field organization of
the Department of State was issued as
Public Notice No. 268, 32 FR 8925, June
22, 1967.

(b) As used in the following sections,
the term ‘‘Department of State” in-
cludes all offices within the Depart-
ment in Washington, its domestic field
offices in the United States, all For-
eign Service posts throughout the
world, and U.S. missions to inter-
national organizations unless other-
wise specified.

(c) Any person desiring information
concerning a matter handled by the
Department of State, or any person de-
siring to make a submittal or request
in connection with such a matter,
should communicate either orally or in
writing with the appropriate office. If
the office receiving the communication
does not have jurisdiction to handle
the matter, the communication, if
written, will be forwarded to the proper
office, or, if oral, the person will be ad-
vised how to proceed. When the sub-
mittal or request consists of a formal
application for one of the documents,
privileges, or other benefits provided
for in the laws administered by the De-
partment of State, or in the regula-
tions implementing these laws, the in-
structions on the form as to prepara-
tion and place of submission should be
followed. In such cases, the provisions
of this part referring to the particular
regulation concerned should be con-
sulted.
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§5.3 Rules of procedure, description of
forms available or the places at
which forms may be obtained, and
instructions as to the scope and
content of all papers, reports, or ex-
aminations.

Rules of procedure regarding the fol-
lowing listed matters may be consulted

§5.4

under the corresponding regulations
referenced in §5.4, or obtained upon ap-
plication to the offices listed below.
Forms pertaining to the following list-
ed matters, and instructions relating
thereto may also be obtained at the of-
fices indicated below:

Subject matter Office

Address

Board of Examiners for the
Foreign Service.

Appointment of Foreign Service
Officers.

Authentication and other services

vision.

Claims and stolen property Legal Adviser

Bureau of Educational and
Cultural Affairs.
Office of Munitions Control

International educational and cul-
tural exchange program.
International traffic in arms

Nationality and passports Passport Office

Protection and welfare of U.S. citi- | Office of Special Consular

zens, shipping and seamen, and Services.
other consular services abroad.
Visa issuance ...........cccoeeveecennne Visa Office .......cccccevvvicnnns

Document and Reference Di-

Department of State, Room 7314, 1800 N. Kent St., Arling-
ton, Va. 22209.

Department of State, Room 2815, 22d and D Sts. NW.,
Washington, DC 20520.

... | Department of State, 2201 C Street NW., Washington, DC

20520.
Department of State, 2201 C Street NW., Washington, DC
20520.

... | Department of State, Room 800, 1700 N. Lynn St., Arling-

ton, Va. 22209.

... | Department of State, Room 362, 1425 K St., NW., Wash-

ington, DC 20524.
Department of State, 2201 C Street NW., Washington, DC
20520.

... | Department of State, Annex 2, 515 22d Street NW., Wash-

ington, DC 20520.

§5.4 Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general pol-
icy or interpretation of general ap-
plicability formulated and adopted
by the agency.

(a) The regulations of the Depart-
ment of State required to be published
under the provisions of the Administra-
tive Procedure Act are found in the
Code of Federal Regulations and the
FEDERAL REGISTER. Any person desir-
ing information with respect to a par-
ticular procedure should examine the
pertinent regulation cited hereafter.

(b) The following are citations to reg-
ulations within the scope of this sec-
tion.

(1) Acceptance of Gifts and Decora-
tions from Foreign Governments. 22
CFR part 3 et seq.

(2) Employee Responsibility and Con-
duct. 22 CFR part 10 et seq.

(3) Appointment of Foreign Service
Officers. 22 CFR part 11 et seq.

(4) Fees for Services in the United
States, fees and Charges, Foreign serv-
ice. 22 CFR part 21 et seq.; 22 CFR part
22 et seq.

(5) Claims and Stolen Property. 22
CFR part 31 et seq.

(6) Issuance of Visas. 22 CFR parts 41—
42 et seq.
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(7) Nationality and Passports. 22 CFR
part 50 et seq.

(8) Internmational Educational and
Cultural Exchanges. 22 CFR part 61 et
seq.

(9) Protection and Welfare of Ameri-
cans Abroad. 22 CFR part 71 et seq.

(10) Shipping and Seamen Abroad. 22
CFR part 81 et seq.

(11) Other Consular Services Abroad.
22 CFR part 91 et seq.

(12) Economic, Commercial and Civil
Air Functions Abroad. 22 CFR part 101
et seq.

(13) International Traffic in Arms. 22
CFR part 121 et seq.

(14) Certificates of Authentication. 22
CFR part 131 et seq.

(15) Civil Rights. 22 CFR part 141 et
seq.

(16) Department of State Procure-
ment. 41 CFR part 6-1 et seq.

(c) These regulations are supple-
mented from time to time by amend-
ments appearing initially in the FED-
ERAL REGISTER.

PART 7 [RESERVED]
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PART 9—SECURITY INFORMATION
REGULATIONS

Sec.
9.1
9.2
9.3
9.4
9.5
9.6
9.7

Basis.

Objective.

Senior agency official.

Original classification.

Original classification authority.

Derivative classification.

Identification and marking.

9.8 Classification challenges.

9.9 Declassification and downgrading.

9.10 Mandatory declassification review.

9.11 Systematic declassification review.

9.12 Sharing other-agency classified infor-
mation.

9.13 Access to classified information by his-
torical researchers and certain former
government personnel.

9.14 Pre-publication review of writings by
former Department personnel.

9.15 Assistance to the Historian’s Office.

9.16 Safeguarding.

AUTHORITY: E.O. 13526 (75 FR 707, January
5, 2010); Information Security Oversight Of-
fice Directive 32 CFR part 2001 (75 FR 37254,
June 28, 2010).

SOURCE: 79 FR 35936, June 25, 2014, unless
otherwise noted.

§9.1 Basis.

The regulations in this part, taken
together with 32 CFR part 2001 and Vol-
ume 5 of the Department’s Foreign Af-
fairs Manual, provide the basis for the
security classification program of the
U.S. Department of State (‘‘the Depart-
ment’’) implementing Executive Order
13526 on Classified National Security
Information (‘‘the Executive Order” or
“‘the Order”’).

§9.2 Objective.

The objective of the Department’s
classification program is to ensure that
national security information is pro-
tected from unauthorized disclosure,
but that it remains classified only to
the extent and for such a period as is
necessary.

§9.3 Senior agency official.

The Executive Order requires that
each agency that originates or handles
classified information designate a Sen-
ior Agency Official to direct and ad-
minister its information security pro-
gram. The Department’s senior agency
official is the Under Secretary of State
for Management. The Senior Agency
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Official is assisted in carrying out the
provisions of the Executive Order and
the Department’s information security
program by the Assistant Secretary for
Diplomatic Security, the Assistant
Secretary for Administration, and the
Deputy Assistant Secretary for Global
Information Services.

§9.4 Original classification.

(a) Definition. Original classification
is the initial determination that cer-
tain information requires protection
against unauthorized disclosure in the
interest of national security (i.e., na-
tional defense or foreign relations of
the United States), together with a
designation of the level of classifica-
tion.

(b) Classification levels. (1) Top Secret
shall be applied to information the un-
authorized disclosure of which reason-
ably could be expected to cause excep-
tionally grave damage to the national
security that the original classifica-
tion authority is able to identify or de-
scribe.

(2) Secret shall be applied to informa-
tion the unauthorized disclosure of
which reasonably could be expected to
cause serious damage to the national
security that the original classifica-
tion authority is able to identify or de-
scribe.

(3) Confidential shall be applied to in-
formation the unauthorized disclosure
of which reasonably could be expected
to cause damage to the national secu-
rity that the original classification au-
thority is able to identify or describe.

(c) Classification requirements and con-
siderations. (1) Information may not be
considered for classification unless its
unauthorized disclosure could reason-
ably be expected to cause identifiable
or describable damage to the national
security in accordance with section 1.2
of the Executive Order, and it pertains
to one or more of the following:

(i) Military plans, weapons systems,
or operations;

(ii) Foreign government information;

(iii) Intelligence activities (including
covert action), intelligence sources or
methods, or cryptology;

(iv) Foreign relations or foreign ac-
tivities of the United States, including
confidential sources;
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(v) Scientific, technological, or eco-
nomic matters relating to the national
security;

(vi) United States Government pro-
grams for safeguarding nuclear mate-
rials or facilities;

(vii) Vulnerabilities or capabilities of
systems, installations, infrastructures,
projects, plans, or protection services
relating to the national security; or

(viii) The development, production,
or use of weapons of mass destruction.

(2) In classifying information, the
public’s interest in access to govern-
ment information must be balanced
against the need to protect national se-
curity information.

(3) The unauthorized disclosure of
foreign government information is pre-
sumed to cause damage to national se-
curity.

(d) Classification limitations and prohi-
bitions. (1) In no case shall information
be classified in order to conceal viola-
tions of law, inefficiency, or adminis-
trative error, or to prevent embarrass-
ment to a person, organization, or
agency, to restrain competition, or to
prevent or delay the release of infor-
mation that does not require protec-
tion in the interest of the national se-
curity.

(2) A reference to classified docu-
ments that does not directly or indi-
rectly disclose classified information
may not be classified or used as a basis
for classification.

(3) Only information owned by, pro-
duced by or for, or under the control of
the U.S. Government may be originally
classified.

(e) Duration of classification. (1) Infor-
mation shall be classified for as long as
is required by national security consid-
erations, subject to the limitations set
forth in section 1.5 of the Executive
Order. When it can be determined, a
specific date or event for declassifica-
tion in less than 10 years shall be set
by the original classification authority
at the time the information is origi-
nally classified. If a specific date or
event for declassification cannot be de-
termined, information shall be marked
for declassification 10 years from the
date of the original decision, unless the
original classification authority deter-
mines that the sensitivity of the infor-
mation requires that it be marked for
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declassification for up to 25 years from
the date of the original decision except
for:

(i) Information that would reveal the
identity of a confidential human source
or a human intelligence source, or key
design concepts of weapons of mass de-
struction, in which case the duration of
classification shall be up to 75 years
and shall be designated with the mark-
ings ‘60X1-HUM” and ‘‘50X2-WMD,”
respectively; and

(ii) Specific information incorporated
into the classification guide under sec-
tion 2.2(e) of the Executive Order relat-
ing to exemptions from automatic de-
classification.

(2) An original classification author-
ity may extend the duration of classi-
fication up to 25 years from the date of
origin of the document, change the
level of classification, or reclassify spe-
cific information only when the stand-
ards and procedures for classifying in-
formation under the Executive Order
are met.

(3) No information may remain clas-
sified indefinitely. Information marked
for an indefinite duration of classifica-
tion under predecessor orders, such as
“Originating Agency’s Determination
Required” (OADR) or classified infor-
mation that contains incomplete de-
classification instructions or lacks de-
classification instructions, shall be de-
classified in accordance with Part 3 of
the Order.

§9.5 Original classification authority.

(a) Authority for original classifica-
tion of information as Top Secret may
be exercised by the Secretary and those
officials delegated this authority in
writing by the Secretary. Such author-
ity has been delegated to the Deputy
Secretaries, the Under Secretaries, the
Counselor, Assistant Secretaries and
equivalents; Chiefs of Mission and U.S.
representatives to international orga-
nizations; and certain other officers
within the Department and at posts
abroad.

(b) Authority for original classifica-
tion of information as Secret or Con-
fidential may be exercised only by the
Secretary, the Senior Agency Official,
and those officials delegated this au-
thority in writing by the Secretary or
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the Senior Agency Official. Such au-
thority has been delegated to Deputy
Assistant Secretaries, Principal Offi-
cers at consulates general and con-
sulates abroad, and certain other offi-
cers within the Department and at
posts abroad. In the absence of the Se-
cret or Confidential classification au-
thority, the person designated to act
for that official may exercise that au-
thority.

§9.6 Derivative classification.

(a) Definition. Derivative classifica-
tion is: the incorporating, para-
phrasing, restating, or generating in
new form information that is already
classified and the marking of the new
material consistent with the classifica-
tion of the source material, or the
marking of the information in accord-
ance with an authorized classification
guide. Duplication or reproduction of
existing classified information is not
derivative classification. Persons who
apply classification markings derived
from source material or as directed by
a classification guide need not possess
original classification authority.

(b) Responsibility. Information classi-
fied derivatively from other classified
information shall be classified and
marked in accordance with instruc-
tions from an authorized classifier or
in accordance with an authorized clas-
sification guide and shall comply with
the standards set forth in sections 2.1-
2.2 of the Executive Order and 32 CFR
2001.22. The duration of classification
of a document classified by a deriva-
tive classifier using a classification
guide shall not exceed 25 years except
for:

(1) Information that would reveal the
identity of a confidential human source
or a human intelligence source (50X1-
HUM) or key design concepts of weap-
ons of mass destruction (50X2-WMD),
and

(2) Specific information incorporated
into the classification guide under sec-
tion 2.2(e) of the Executive Order relat-
ing to exemptions from automatic de-
classification.

(c) Department of State Classification
Guide. The Department of State Classi-
fication Guide (DSCG) is the primary
authority for the classification of in-
formation in documents created by De-
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partment of State personnel. The
Guide is classified ‘‘Confidential” and
is found on the Department of State’s
classified Web site.

§9.7 Identification and marking.

(a) Classified information shall be
marked pursuant to the standards set
forth in section 1.6 of the Executive
Order, 32 CFR part 2001, subpart C, and
internal Department guidance in 5 For-
eign Affairs Manual.

(b) Foreign government information
shall retain its original classification
markings or be marked and classified
at a U.S. classification level that pro-
vides a degree of protection at least
equivalent to that required by the enti-
ty that furnished the information. For-
eign government information retaining
its original classification markings
need not be assigned a U.S. classifica-
tion marking provided the responsible
agency determines that the foreign
government markings are adequate to
meet the purposes served by U.S. clas-
sification markings.

(c) Information assigned a level of
classification under predecessor execu-
tive orders shall be considered as clas-
sified at that level of classification de-
spite the omission of other required
markings.

(d) Prior to public release, all declas-
sified records shall be appropriately
marked to reflect their declassifica-
tion.

§9.8 Classification challenges.

(a) Challenges. Authorized holders of
information pertaining to the Depart-
ment of State who believe that its clas-
sification status is improper are ex-
pected and encouraged to challenge the
classification status of the informa-
tion. Such persons making challenges
to the classification status of informa-
tion shall not be subject to retribution
for such action. Informal, usually oral,
challenges are encouraged. Formal
challenges to classification actions
shall be in writing to an original classi-
fication authority (OCA) with jurisdic-
tion over the information and a copy of
the challenge shall be sent to the Of-
fice of Information Programs and Serv-
ices (IPS) of the Department of State,
SA-2, 515 22nd St. NW., Washington, DC
20522-8100. The Department (either the
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OCA or IPS) shall provide an initial re-
sponse in writing within 60 calendar
days.

(b) Appeal procedures and time limits. A
negative response may be appealed to
the Department’s Appeals Review
Panel (ARP) and should be sent to:
Chairman, Appeals Review Panel, c/o
Director, Office of Information Pro-
grams and Services/Appeals Officer, at
the IPS address given above. The ap-
peal shall include a copy of the original
challenge, the response, and any addi-
tional information the appellant be-
lieves would assist the ARP in reaching
its decision. The ARP shall respond
within 90 calendar days of receipt of
the appeal. A negative decision by the
ARP may be appealed to the Inter-
agency Security Classification Appeals
Panel (ISCAP) referenced in section 5.3
of Executive Order 13526. If the Depart-
ment fails to respond to a formal chal-
lenge within 120 calendar days or if the
ARP fails to respond to an appeal with-
in 90 calendar days, the challenge may
be sent directly to the ISCAP.

(c) Pre-publication review materials.
The provisions for classification chal-
lenges do not apply to material re-
quired to be submitted for pre-publica-
tion review, or other administrative
action, pursuant to a non-disclosure
agreement.

§9.9 Declassification and down-
grading.

(a) Declassification processes. Declas-
sification of classified information may
occur:

(1) After review of material in re-
sponse to a Freedom of Information
Act (FOIA) request, mandatory declas-
sification review request, discovery re-
quest, subpoena, classification chal-
lenge, or other information access or
declassification request;

(2) After review as part of the Depart-
ment’s systematic declassification re-
view program;

(3) As a result of the elapse of the
time or the occurrence of the event
specified at the time of classification;

(4) By operation of the automatic de-
classification provisions of section 3.3
of the Executive Order with respect to
material more than 25 years old.

(b) Downgrading. When material clas-
sified at the Top Secret level is re-
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viewed for declassification and it is de-
termined that classification continues
to be warranted, a determination shall
be made whether downgrading to a
lower level of classification is appro-
priate. If downgrading is determined to
be warranted, the classification level of
the material shall be changed to the
appropriate lower level.

(c) Authority to downgrade and declas-
sify. (1) Classified information may be
downgraded or declassified by:

(i) The official who originally classi-
fied the information if that official is
still serving in the same position and
has original classification authority;

(ii) A successor in that capacity if
that individual has original classifica-
tion authority;

(iii) A supervisory official of either if
the supervisory official has original
classification authority;

(iv) Other Department officials spe-
cifically delegated declassification au-
thority in writing by the Secretary or
the Senior Agency Official; or

(v) The Director of the Information
Security Oversight Office pursuant to
Sec. 3.1(a) of E.O. 13526.

(2) The Department shall maintain a
record of Department officials specifi-
cally designated as declassification and
downgrading authorities.

(d) Declassification in the public inter-
est. Although information that con-
tinues to meet the classification cri-
teria of the Executive Order or a prede-
cessor order normally requires contin-
ued protection, in some exceptional
cases the need to protect information
may be outweighed by the public inter-
est in disclosure of the information.
When such a question arises, it shall be
referred to the Secretary or the Senior
Agency Official for decision on wheth-
er, as an exercise of discretion, the in-
formation should be declassified and
disclosed. This provision does not am-
plify or modify the substantive criteria
or procedures for classification or cre-
ate any substantive or procedural right
subject to judicial review.

(e) Public disclosure of declassified in-
formation. Declassification of informa-
tion is not, by itself, authorization for
its public disclosure. Previously classi-
fied information that is declassified
may be exempt from public disclosure
under the FOIA, the Privacy Act, or
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various statutory confidentiality pro-
visions. There also may be treaties or
other international agreements that
would preclude public disclosure of de-
classified information.

§9.10' Mandatory declassification re-
view

(a) Scope. All information classified
under E.O. 13526 or predecessor orders
shall be subject to mandatory declas-
sification review upon request by a
member of the public or a U.S. govern-
ment employee or agency with the fol-
lowing exceptions:

(1) Information originated by the in-
cumbent President or the incumbent
Vice President; the incumbent Presi-
dent’s White House staff or the incum-
bent Vice President’s staff; commit-
tees, commissions, or boards appointed
by the incumbent President; other en-
tities within the Executive Office of
the President that solely advise and as-
sist the incumbent President;

(2) Information that is the subject of
pending litigation; and

(3) Information that has been re-
viewed for declassification within the
past two years which need not be re-
viewed again, but the requester shall
be given appeal rights.

(b) Requests. Requests for mandatory
declassification review should be ad-
dressed to the Office of Information
Programs and Services, U.S. Depart-
ment of State, SA-2, 515 22nd St. NW.,
Washington, DC 20522-8100.

(c) Description of information. In order
to be processed, a request for manda-
tory declassification review must de-
scribe the document or the material
containing the information sought
with sufficient specificity to enable the
Department to locate the document or
material with a reasonable amount of
effort. Whenever a request does not suf-
ficiently describe the material, the De-
partment shall notify the requester
that no further action will be taken
unless additional description of the in-
formation sought is provided.

(d) Refusal to confirm or deny existence
of information. The Department may
refuse to confirm or deny the existence
or nonexistence of requested informa-
tion whenever the fact of existence or
nonexistence is itself classified.
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(e) Processing. In responding to man-
datory declassification review re-
quests, the Department shall make a
review determination as promptly as
possible, but in no case more than one
yvear from the date of receipt of the re-
quest, and notify the requester accord-
ingly. When the requested information
cannot be declassified in its entirety,
the Department shall release all mean-
ingful portions that can be declassified
and that are not exempt from disclo-
sure on other grounds.

(f) Other agency information. When the
Department receives a request for in-
formation in its possession that was
originally classified by another agency,
it shall refer the request and the perti-
nent information to the other agency
unless that agency has agreed that the
Department may review such informa-
tion for declassification on behalf of
that agency. In any case, the Depart-
ment is responsible for responding to
the requester with regard to any re-
sponsive information, including other-
agency information, unless a prior ar-
rangement has been made with the
originating agency.

(g) Foreign government information. In
the case of a request for material con-
taining foreign government informa-
tion, the Department shall determine
whether the information may be de-
classified and may, if appropriate, con-
sult with the relevant foreign govern-
ment on that issue. If the Department
is not the agency that initially re-
ceived the foreign government infor-
mation, it may consult with the origi-
nal receiving agency.

(h) Documents or material containing
RD or Transclassified Foreign Nuclear In-
formation (TFNI). Documents or mate-
rial containing RD or TFNI will be sub-
mitted to DOE for review. Documents
containing FRD will be submitted to
DOE or DoD for review.

(i) Appeals. Any denial of a manda-
tory declassification review request
may be appealed to the ARP. A denial
by the ARP of a mandatory declas-
sification review appeal may be further
appealed to the ISCAP. A failure of the
Department to make a determination
on a mandatory declassification review
request within one year from the date
of its receipt or to respond to an appeal
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of a denial by the ARP within 180 cal-
endar days of its receipt may be ap-
pealed directly to the ISCAP.

§9.11 Systematic declassification re-
view.

The Director of the Office of Informa-
tion Programs and Services shall be re-
sponsible for conducting a program for
systematic declassification review of
historically valuable records that: were
exempted from the automatic declas-
sification provisions of section 3.3 of
the Executive Order; or will soon be-
come subject to the automatic declas-
sification provisions of section 3.3 of
the Order. The Director shall prioritize
such review in accordance with prior-
ities established by the National De-
classification Center.

§9.12 Sharing other-agency classified
information.

The long-standing third-agency rule
has required prior originating agency
approval before a receiving agency
could further disseminate classified in-
formation. Under the Executive Order,
unless the originating agency indicates
on the material that prior approval is
required and provided that the criteria
for access under section 4.1(a) of the
Order are met, a receiving agency may
further disseminate classified informa-
tion in documents created subsequent
to the effective date of the Order to an-
other agency or U.S. entity without
consultation with the originating agen-
cy. “U.S. entity” includes cleared
state, local, tribal, and private sector
entities. Similarly, under certain cir-
cumstances, receiving agencies may
pass such classified information to for-
eign governments.

§9.13 Access to classified information
by historical researchers and cer-
tain former government personnel.

(a) The restriction in E.O. 13526 and
predecessor orders on limiting access
to classified information to individuals
who have a need-to-know the informa-
tion may be waived, under the condi-
tions set forth below, for persons who:
are engaged in historical research
projects; have served as President or
Vice President; have occupied senior
policy-making positions in the Depart-
ment of State or other U.S. govern-
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ment agencies to which they were ap-
pointed or designated by the President
or the Vice President. It does not in-
clude former Foreign Service Officers
as a class or persons who merely re-
ceived assignment commissions as For-
eign Service Officers, Foreign Service
Reserve Officers, Foreign Service Staff
Officers, and employees.

(b) Requests by such persons must be
submitted in writing to the Office of
Information Programs and Services at
the address set forth above and must
include a general description of the
records sought, the time period covered
by the records that are the subject of
the request, and an explanation why
access is sought. Requests for access by
such requesters may be granted if:

(1) The Secretary or the Senior Agen-
cy Official determines in writing that
access is consistent with the interests
of national security;

(2) The requester agrees in writing to
safeguard the information from unau-
thorized disclosure or compromise;

(3) The requester submits a state-
ment in writing authorizing the De-
partment to review any notes and
manuscripts created as a result of ac-
cess;

(4) The requester submits a state-
ment in writing that any information
obtained from review of the records
will not be disseminated without the
express written permission of the De-
partment;

(c) If a requester uses a research as-
sistant, the requester and the research
assistant must both submit a state-
ment in writing acknowledging that
the same access conditions set forth in
paragraphs (b)(2) through (b)(4) of this
section apply to the research assistant.
Such a research assistant must be
working for the applicant and not
gathering information for publication
on his or her own behalf.

(d) Access granted under this section
shall be limited to items the official
originated, reviewed, signed, or re-
ceived while serving as a Presidential
or Vice Presidential appointee or des-
ignee or as President or Vice President.

(e) Such requesters may seek declas-
sification and release of material to
which they have been granted access
under this section through either the
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FOIA or the mandatory declassifica-
tion review provisions of HE.O. 13526.
Such requests shall be processed in the
order received, along with other FOIA
and mandatory declassification review
requests, and shall be subject to the
fees applicable to FOIA requests.

§9.14 Pre-publication review of
writings by former Department per-
sonnel.

The Department provides pre-publi-
cation review of writings on foreign re-
lations topics by former Department
personnel, including contractors and
detailees, who had security clearances
to try to ensure that former personnel
do not violate their agreements on
non-disclosure of classified national se-
curity information in such writings.
Manuscripts (including articles,
speeches, books, etc.) should be sent to
the Director, Office of Information
Programs and Services, 515 22nd St.
NW., Washington, DC 20522-8100. Ques-
tions about pre-publication clearance
may be sent to Classification@state.gov.

§9.15 Assistance to the Historian’s Of-
fice.

All elements of the Department shall
assist the Historian’s Office in its prep-
aration of the Foreign Relations of the
United States (FRUS) series such as by
providing prompt access to and, when
possible, declassification of informa-
tion deemed appropriate for inclusion
in the FRUS.

§9.16 Safeguarding.

Specific controls on the use, proc-
essing, storage, reproduction, and
transmittal of classified information
within the Department to provide pro-
tection for such information and to
prevent access by unauthorized persons
are contained in Volume 12 of the De-
partment’s Foreign Affairs Manual.

PART 9a—SECURITY INFORMATION
REGULATIONS APPLICABLE TO
CERTAIN INTERNATIONAL EN-
ERGY PROGRAMS; RELATED MA-
TERIAL

Sec.

9a.1 Security of certain information and
material related to the International En-
ergy Program.
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9a.2
9a.3
9a.4
9a.5
9a.6

General policy.

Scope.

Classification.

Declassification and downgrading.
Marking.

9a.7 Access.

9a.8 Physical protection.

AUTHORITY: E.O. 11932 (41 FR 32691), E.O.
11652 (37 FR 5209, National Security Council
Directive of May 17, 1972 (37 FR 10053).

SOURCE: 42 FR 46516, Sept. 16, 1977; 42 FR
57687, Nov. 4, 1977, unless otherwise noted.

§9a.1 Security of certain information
and material related to the Inter-
national Energy Program.

These regulations implement Execu-
tive Order 11932 dated August 4, 1976 (41
FR 32691, August 5, 1976) entitled
“Classification of Certain Information
and Material Obtained from Advisory
Bodies Created to Implement the Inter-
national Energy Program.”

§9a.2 General policy.

(a) The United States has entered
into the Agreement on an Inter-
national Energy Program of November
18, 1974, which created the Inter-
national Energy Agency (IEA). This
program is a substantial factor in the
conduct of our foreign relations and an
important element of our national se-
curity. The effectiveness of the Agree-
ment depends significantly upon the
provision and exchange of information
and material by participants in advi-
sory bodies created by the IEA. Con-
fidentiality is essential to assure the
free and open discussion necessary to
accomplish the tasks assigned to those
bodies.

(b) These regulations establish proce-
dures for the classification, declas-
sification, storage, access, and dissemi-
nation of certain information related
to the International Energy Program.

§9a.3 Scope.

These regulations apply to all infor-
mation and material classified by the
United States under the provisions of
E.O. 11932, dated August 4, 1976 entitled
“Classification of Certain Information
and Material Obtained From Advisory
Bodies Created To Implement The
International Energy Program.”
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§9a.4 Classification.

(a) Section 1 of E.O. 11932, August 4,
1976 directs that information and mate-
rial obtained pursuant to the Inter-
national Energy Program and which
requires protection against unauthor-
ized disclosure in the interest of the
national defense or foreign relations of
the United States shall be classified
pursuant to Executive Order 11652.

(b) Information and material, includ-
ing transcripts, records, and commu-
nications, in the possession of the
United States Government which has
been obtained pursuant to (1) section
2562(¢)(3), (d)(2) or (e)(3) of the Energy
Policy and Conservation Act (89 Stat.
871, 42 U.S.C. 6272(c)(3), (A)(2), (e)(3)), or
(2) The Voluntary Agreement and Pro-
gram Relating to the International En-
ergy Program (40 FR 16041, April 8,
1975), or (3) the Voluntary Agreement
and Plan of Action to Implement the
International Energy Program (41 FR
13998, April 1, 1976), or (4) Any similar
Voluntary Agreement and Program en-
tered into under the Energy Policy and
Conservation Act shall be reviewed by
an officer of the Department of State
with classifying authority for the pur-
pose of determining whether such in-
formation or material should be classi-
fied pursuant to E.O. 11652. If the offi-
cer determines that the information or
material warrants classification, he
shall assign it the appropriate classi-
fication. Such information or material
may be exempted from the General De-
classification Schedule established by
section 5 of Executive Order No. 11652 if
it was obtained by the United States
on the understanding that it be kept in
confidence, or if it might otherwise be
exempted under section 5(B) of such
Order.

(c) In classifying such information or
material, officers of the Department of
State shall follow the standards in E.O.
11652 and the provisions of 22 CFR 9.5
through 9.8.

§9a.5 Declassification and down-

grading.

The provisions of E.O. 11652, 22 CFR
9.9 through 9.15, and 9a.4(b) shall gov-
ern declassification and downgrading
of such information or material.
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§9a.6 Marking.

(a) The provisions of 22 CFR 9.15
through 9.19 shall govern the marking
of information or material classified
under the provisions of these regula-
tions, except that the following stamp
shall be used as appropriate:

(Top Secret, Secret or Confidential)

Classified by:

Under Executive Order 11932

Exempt from General Declassification
Schedule of E.O. 11652 Exemption Category
section 5B (2), (3), or (4); or E.O. 11932

Automatically Declassified on

(effective date or event if any)

Exemption category ‘““‘E.O. 11932’ shall
be used for information and material
obtained by the United States on e un-
derstanding that it be kept in con-
fidence and classified under E.O. 11932.

(b) If the information or material
does not qualify for exemption from
the General Declassification Schedule,
ordinary stamps and marking may be
used.

§9a.7 Access.

(a) Except as set forth in this section,
access to information or material clas-
sified under the provisions of these reg-
ulations shall be governed by the provi-
sions of 22 CFR 9.20 through 9.25.

(b) Classified information and mate-
rial which was created by or in connec-
tion with an advisory body to the IEA
may be made available to participants
in such advisory body and their col-
leagues in accordance with the fol-
lowing subsections.

(¢c) Such information and material
classified ‘‘Confidential” may be made
available for review to participants in
the meeting of the advisory body in
which it was developed or discussed.
Where participants are acting as rep-
resentatives of companies or of the IEA
Secretariat, such information and ma-
terial may be made available for re-
view to employees or other representa-
tives of, or counsel for, such companies
or Secretariat: Provided, That such per-
son is determined by an appropriate of-
ficer of the Department to be trust-
worthy and to have a need for access to
the particular classified information
sought in connection with the perform-
ance of duties in furtherance of the
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purposes of the IEA, including the fur-
nishing of legal advice to such partici-
pants.

(d) Such information and material
classified ‘‘Confidential’’ may be left in
the custody of such participants or
other persons who may review it for
reasonable period of time: Provided,
That an appropriate officer of the De-
partment determines that it will be
protected from unauthorized disclosure
by adequate security safeguards. Such
information or material may not be re-
produced by those permitted to review
it pursuant to this section without the
written consent of an officer of the De-
partment with classifying authority.

(e) Such information and material
classified other than ‘‘Confidential”
under E.O. 11652 may be made available
for review only to participants in the
meeting in which it was developed or
discussed; it must be reviewed in the
presence of an official of the United
States Government with an appro-
priate security clearance granted by
the Department, and may not be left in
the custody of such participants.

§9a.8 Physical protection.

Except as provided in §9a.7, the phys-
ical protection of information or mate-
rial classified under this regulation
shall be governed by the appropriate
provisions of 22 CFR 9.45 through 9.49.

PART 9b—REGULATIONS GOV-
ERNING DEPARTMENT OF STATE
PRESS BUILDING PASSES

Sec.

9b.1 Press access to the Department of
State.

9b.2 Press correspondents employed by
United States media organizations.

9b.3 Press correspondents employed by for-
eign media organizations.

9b.4 Department of State building press
pass for technical crews.

9b.5 Temporary Department of State press
building passes.

9b.6 Grounds for denial, revocation, or non-
renewal of Department of State press
building passes.

9b.7 Procedures for denial, revocation, or
non-renewal of Department of State
press building passes.

9b.8 Term and renewal of Department of
State press building passes.

AUTHORITY: 22 U.S.C. 2658.
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SOURCE: 49 FR 4465, Feb. 7, 1984, unless oth-
erwise noted.

§9b.1 Press access to the Department
of State.

(a) Media correspondents without
valid Department of State press build-
ing passes shall have access to the
Main State building identical to that
enjoyed by members of the public.

(b) Media correspondents holding
valid Department of State press build-
ing passes:

(1) May enter and have access 24
hours a day, during regular working
hours, outside regular working hours,
on weekends and on holidays, without
an appointment, to the reception area
of the Diplomatic Lobby, C Street Mez-
zanine area, press booths (Room 2310),
press briefing room (Room 2118), and
when in operation, the Office of Press
Relations (Room 2109).

(2) May enter and have access with-
out an appointment, on the basement
level or on the first and second floors,
to the cafeteria, post office, banks,
concessionaries, barber shop, dry clean-
ers and the Foreign Affairs Recreation
Association offices for the purposes for
which they are established and when
they are in operation.

(3) May not escort non-passholders
into the Department of State building.

(c) Media correspondents, with or
without a Department of State press
building pass, may enter areas above
the second floor of the Main State
building only if the correspondent is
invited by a Department employee to
attend a specific social or official func-
tion in an office located above the sec-
ond floor. Permission to enter areas
above the second floor is strictly lim-
ited to direct passage to and from the
appointment location of the Depart-
ment of State employee, or the office
or reception room where the function
takes place.

(d) Possession of State Department
press building pass does not confer ac-
cess to or other privileges at other Fed-
eral buildings. It is not to be construed
as official United States Government
recognition, approval or accreditation
of a correspondent.

[54 FR 1686, Jan. 17, 1989]
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§9b.2 Press correspondents employed
by United States media organiza-
tions.

In order to obtain a Department of
State press building pass, press cor-
respondents employed by United States
media organizations must:

(a) Present to the Office of Press Re-
lations, Department of State, a letter
from his or her organization stating:

(1) That the applicant is a bona fide,
full-time media correspondent based
permanently and residing in the Wash-
ington, DC, metropolitan area;

(2) That the applicant is employed by
the certifying organization;

(3) That the organization and the ap-
plicant have regular and substantial
assignments in connection with the De-
partment of State as evidence by reg-
ular attendance at the daily press
briefings.

(b) Submit to the Office of Press Re-
lations, Department of State, Wash-
ington, DC 20520, a signed application
and FORM DSP-97 for a press building
pass. Applicants must comply with in-
structions contained in paragraphs 1
and 6 of FORM DSP-97 regarding
fingerprinting and prior arrests. FORM
DSP-97 requires the following informa-
tion:

(1) Name;

(2) Affiliation with news media orga-
nizations;

(3) Date of birth;

(4) Place of birth;

(5) Sex;

(6) Citizenship;

(7) Social Security or passport num-
ber;

(8) Marital status;

(9) Spouse name;

(10) Office address and telephone
number;

(11) Length of employment;

(12) Home address and telephone
number; and

(13) Length of residence.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1686, Jan. 17, 1989]

§9b.3 Press correspondents employed
by foreign media organizations.

In order to obtain a Department of
State press building pass, correspond-
ents employed by foreign media organi-
zations must:
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(a) Present to the Office of Press Re-
lations, Department of State, Wash-
ington, DC 20520 a letter from his or
her organization stating:

(1) That the applicant is a bona fide,
full-time media correspondent based
permanently and residing in the Wash-
ington, DC, metropolitan area:

(2) That the applicant is employed by
the certifying organization;

(3) That the organization and the ap-
plicant have regular and substantial
assignments in connection with the De-
partment of State as evidence by reg-
ular attendance at the daily press
briefings.

(b) A letter from the Washington, DC
Embassy of the nation where the orga-
nization is headquartered or from the
Embassy of the United States in the
nation where the organization is
headquartered attesting to the exist-
ence of the news organization and the
applicant’s employment by that orga-
nization. The Director of the Office of
Press Relations may accept a letter
from another source attesting to the
existence of such news organizations
and the applicant’s employment if, in
his or her judgment, a substitute letter
is warranted.

(c) Submit to the Office of Press Re-
lations, Department of State, Wash-
ington, DC 20520 a signed application
and FORM DSP-97 for a press building
pass. Applicants must comply with in-
structions contained in paragraphs 1
and 6 of FROM DSP-97 regarding
fingerprinting and prior arrests. FORM
DSP-97 requires the following informa-
tion:

(1) Name;

(2) Affiliation with news media orga-
nizations;

(3) Date of birth;

(4) Place of birth;

(5) Sex;

(6) Citizenship;

(7) Social Security or passport num-
ber;

(8) Marital status;

(9) Spouse name;

(10) Office address and telephone
number;

(11) Length of employment;

(12) Home address and telephone
number; and
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(13) Length of residence.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1687, Jan. 17, 1989]

§9b.4 Department of State building
press pass for technical crews.

Department of State press building
passes are issued to members of tele-
vision and radio technical crews who
provide technical support on a daily
basis for media correspondents as-
signed to the Department of State.
Members of technical crews who do not
possess press passes, but who provide
technical support for media cor-
respondents assigned to the Depart-
ment of State, may apply to the Office
of Press Relations for a visitor’s pass
valid for one day.

[54 FR 1687, Jan. 17, 1989]

§9b.5 Temporary Department of State
press building passes.

A media correspondent or technician
who meets all the qualifications stated
in §§9b.2(a)(1) and 9b.2(a)(2) or §§9b.3(a)
and 9b.3(b), but does not have regular
and substantial assignments in connec-
tion with the Department of State may
make arrangements with the Office of
Press Relations for the issuance of a
visitor’s pass valid for one day.

[54 FR 1687, Jan. 17, 1989]

§9b.6 Grounds for denial, revocation,
or non-renewal of Department of
State press building passes.

In consultation with the Bureau of
Diplomatic Security and the Office of
the Legal Adviser, the Director of the
Office of Press Relations of the Depart-
ment of State, may deny, revoke, or
not renew the Department of State
press building pass of any media cor-
respondent or technician who:

(a) Does not meet the qualifications
stated in §§9b.2(a)(1), 9b.2(a)(2) and
9b.2(a)(3) or §§9b.3(a)(1), 9b.3(a)(2),
9b.3(a)(3) and 9b.3(b). (Upon denial, rev-
ocation, or non-renewal the cor-
respondent or technician may not re-
apply for a period of one year unless
there are material changes in meeting
the qualifications.) or,

(b) Poses a risk of harm to the per-
sonal safety of Department of State or
other Governmental personnel or to
Government property; or
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(c) Engages or engaged in conduct
which there are reasonable grounds to
believe might violate federal or state
law or Department of State regula-
tions.

(d) Has been convicted of a felony (or
a crime in a foreign country that would
be considered a felony if it were com-
mitted in the United States).

(e) Fails to claim an approved au-
thorization form for a State Depart-
ment press building pass after notifica-
tion by the Office of Press Relations
following a period of three (3) months.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1687, Jan. 15, 1989]

§9b.7 Procedures for denial, revoca-
tion, or non-renewal of Department
of State press building passes.

(a) If the Director of the Office of
Press Relations, Department of State,
anticipates, after consultation with the
Office of the Legal Adviser, that in ap-
plying the standard set forth in §9b.6 a
Department of State press building
pass might be denied, revoked or not
renewed, the media correspondent or
technician will be notified in writing
by the Director of the basis for the pro-
posed denial in as much detail as the
security of any confidential source of
information will permit. This notifica-
tion will be sent by registered mail.

(b) The notification of the proposed
denial, revocation or non-renewal sent
to the correspondent will also contain
a statement advising the correspondent
of his or her right to respond to the
proposed denial and to rebut any fac-
tual basis supporting the proposed de-
nial.

(c) The correspondent shall be al-
lowed thirty (30) days from the date of
the mailing of the proposed denial, rev-
ocation or non-renewal notification to
respond in writing. The response shall
consist of any explanation or rebuttal
deemed appropriate by the cor-
respondent and will be signed by the
correspondent under oath or affirma-
tion.

(d) If the correspondent is unable to
prepare a response within 30 days, an
extension for one additional 30-day pe-
riod will be granted upon receipt of the
correspondent’s written request for
such an extension.
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(e) At the time of the filing of the
media correspondent’s or technician’s
written response to the notification of
the proposed denial, revocation or non-
renewal, the correspondent or techni-
cian may request, and will be granted,
the opportunity to make a personal ap-
pearance before the Director of the Of-
fice of Press Relations, Department of
State, for the purpose of personally
supporting his/her eligibility for a
press pass and to rebut or explain the
factual basis for the proposed denial.
The Director shall exercise, in con-
sultation with the Bureau of Diplo-
matic Security and the Office of the
Legal Adviser, final review authority
in the matter. The correspondent or
technician may be represented by
counsel during this appearance.

(f)(1) On the basis of the correspond-
ent’s or technician’s written and per-
sonal response and the factual basis for
the proposed denial, revocation or non-
renewal, the Director of the Office of
Press Relations, Department of State,
will consult with the Bureau of Diplo-
matic Security and the Office of the
Legal Adviser to determine whether or
not further inquiry or investigation
concerning the issues raised is nec-
essary.

(2) If a decision is made that no such
inquiry is necessary, a final decision
will be issued in conformity with para-
graph (g) of this section.

(3) If a decision is made that such
further inquiry is necessary, the Direc-
tor of the Office of Press Relations of
the Department of State, the Bureau of
Diplomatic Security and the Office of
the Legal Adviser will conduct such
further inquiry as is deemed appro-
priate. At the Director’s discretion the
inquiry may consist of:

(i) The securing of documentary evi-
dence:

(ii) Personal interviews:

(iii) An informal hearing:

(iv) Any combination of paragraphs
(£)(3)(i) through (f)(3)(iii) of this sec-
tion.

(g) On the basis of the correspond-
ent’s or technician’s written and per-
sonal response, the factual basis for the
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proposed denial and the additional in-
quiry provided for if such inquiry is
conducted, the Director of the Office of
Press Relations of the Department of
State will consult with the Bureau of
Diplomatic Security and the Office of
the Legal Adviser and expeditiously
reach a final decision in accordance
with the standard set forth in §9b.6. If
a final adverse decision is reached, the
correspondent or technician will be no-
tified of this final decision in writing.
This notification will set forth as pre-
cisely as possible, and to the extent
that security considerations permit,
the factual basis for the denial in rela-
tion to the standard set forth in §9b.6.
This notification will be sent by reg-
istered mail and will be signed by the
Director of the Office of Press Rela-
tions of the Department of State.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1687, Jan. 17, 1989]

§9b.8 Term and renewal of Depart-
ment of State press building passes.

(a) Department of State press build-
ing passes for U.S. citizens are issued
with three years’ validity. Subject to
positive completion of an international
background check, passes for non-U.S.
citizens are issued with one year’s va-
lidity and may be renewed for three
years. Notwithstanding its initial va-
lidity, any press building pass that has
not been used for a twelve-month pe-
riod, as recorded by the Bureau of Dip-
lomatic Security’s turnstyle entry de-
vices, will become invalid at the end of
that twelve-month period.

(b) For any valid passes issued before
October 1, 1995, notification shall be
sent by the Department of State to the
holder of the pass that the pass has be-
come invalid by reason of lack of use
for 12-month period. However, failure
of the holder for any reason to receive
such a notification shall not affect the
invalidity of the pass. Anyone whose
pass has become invalid may apply for
a new pass in accordance with §§9b.2
through 9b.5.

[61 FR 3800, Feb. 2, 1996]
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PART 11—APPOINTMENT OF
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Sec.

11.1 Junior Foreign Service officer career
candidate appointments.

11.2 Written examination for appointment
to class 7 or 8.

11.3 Oral examination for appointment to
class 7 or 8.

11.4 Medical examination for appointment
to class 7 or 8.

11.5 Certification for appointment to class 7
or 8.

11.6 Final Review Panel.

11.7 Termination of eligibility.

11.8 Travel expenses of candidates.

11.10 Mid-level Foreign Service officer ca-
reer candidate appointments. [Reserved]

11.11 Mid-level Foreign Service officer ca-
reer candidate appointments.

11.20 Foreign Service specialist career can-
didate appointments.

11.30 Senior Foreign Service officer career
candidate and limited non-career ap-
pointments.

AUTHORITY: 22 U.S.C. 3926, 3941.

§11.1 Junior Foreign Service officer
career candidate appointments.

(a) General considerations—(1) Author-
ity. Pursuant to sections 302 and 306 of
the Foreign Service Act of 1980 (herein-
after referred to as the Act), all For-
eign Service officers shall be appointed
by the President, by and with the ad-
vice and consent of the Senate. All ap-
pointments shall be made to a class
and not to a particular post. No person
shall be eligible for appointment as a
Foreign Service officer unless that per-
son is a citizen of the United States.
Such appointment is initially to career
candidate status with subsequent com-
missioning to career status governed
by the provisions of Volume 3 (Per-
sonnel), Foreign Affairs Manual, sec-
tion 570. In accordance with section
102(b) of the Act, all references in these
regulations to Foreign Service officers
shall, with respect to the United States
Information Agency, be deemed to
refer to Foreign Service information
officers.

(2) Veterans’ preference. Pursuant to
section 301 of the Act, and notwith-
standing the provisions of section 3320
of title 5 of the United States Code, the
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fact that an applicant is a veteran or
disabled veteran, as defined in section
2108 (3A), (3B), or (3C) of such title,
shall be considered as an affirmative
factor in the selection of candidates for
appointment as Foreign Service officer
career candidates.

(3) Policy. Appointment as a Junior
Foreign Service officer Career Can-
didate of class 6, 5, or 4, is governed by
these regulations. Successful appli-
cants will be appointed as Career Can-
didates for a period not to exceed 5
yvears. Under precepts of the Commis-
sioning and Tenure Board, Career Can-
didates may be granted tenure and con-
verted to career Foreign Service officer
status. Those who are not granted ten-
ure prior to the expiration of their Ca-
reer Candidate appointments will be
separated from the Career Candidate
program no later than the expiration
date of their appointments. Separated
candidates who originally were em-
ployees of a department or agency will
be entitled to reemployment rights in
their former department or agency in
accordance with section 310 of the Act.

(b) Written examination. The following
regulations apply to the written exam-
ination.

(1) Purpose. The written examination
is designed to enable the Board of Ex-
aminers for the Foreign Service to test
the applicant’s intelligence, breadth
and quality of knowledge, and under-
standing in relation to the require-
ments of Foreign Service work.

(2) Eligibility. Prior to each written
examination, the Board of Examiners
will establish a closing date for the re-
ceipt of applications for designation to
take the examination. No person will
be designated to take the examination
who has not, as of that closing date,
filed an application with the Board. To
be designated to take the written ex-
amination, an applicant, as of the date
of the examination, must be a citizen
of the United States and at least 20
years of age.

(3) When and where given. The written
examination will be given periodically,
normally at least once a year, in des-
ignated cities in the United States and
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at Foreign Service posts, on dates es-
tablished by the Board of Examiners
and publicly announced.

(4) Grading. The several parts of the
written examination will be weighted
and graded according to standards es-
tablished by the Board of Examiners.
The number of candidates who pass
each written examination will be gov-
erned by the projected hiring needs of
the participating foreign affairs de-
partments and agencies in subsequent
years.

(c) Oral examination. The following
regulations apply to the oral examina-
tion:

(1) Purpose. The oral examination is
designed to enable the Board of Exam-
iners for the Foreign Service to test
the candidate’s competence to perform
the work of a Foreign Service officer at
home and abroad, potential for growth
in the Foreign Service, and suitability
to serve as a representative of the
United States abroad. The oral exam-
ination for the Junior Career Can-
didate Program will consist of an as-
sessment procedure publicly announced
by the Board of Examiners and herein-
after referred to as the oral examina-
tion.

(2) Eligibility—(@i) Through written ex-
amination. (A) Candidates whose
weighted score on the written examina-
tion is at or above the passing level set
by the Board of Examiners will be eli-
gible for selection to take the oral ex-
amination. All eligible candidates nor-
mally will be invited to take the oral
examination.

(B) Should the total number of eligi-
ble candidates substantially exceed the
projected hiring needs of the Foreign
Service, the Board of Examiners may
establish and publicly announce a high-
er written examination score than the
passing level as the basis for selection
to take the oral examination.

(C) The Board of Examiners may au-
thorize special consideration to be
given in the selection of candidates,
from among those eligible, for the pur-
pose of meeting language require-
ments, Affirmative Action goals, or for
other purposes which the Board with
the concurrence of the prospective hir-
ing agencies may from time to time ap-
prove and publicly announce.
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(D) The nature and applicability of
all criteria utilized to select eligible
candidates to take the oral examina-
tion will be developed by the Board of
Examiners in consultation with the
prospective hiring agencies and pub-
licly announced in advance of each ex-
amination by the Board.

(E) Candidates who are selected to
take the oral examination will be noti-
fied of the period of time after the date
of the written examination, as deter-
mined by the Board of Examiners,
within which the oral examination
must be conducted. That period will
normally be 1 year, but it may be ex-
tended or shortened in special cir-
cumstances by the Board. The can-
didacy of anyone whose candidacy has
not been extended by the Board, and
who has not again passed the written
examination in the meantime, will be
terminated 2 years after the end of the
month in which the written examina-
tion was held. Time spent outside the
United States and its territories, for
reasons acceptable to the Board of Ex-
aminers, will not be counted against
this 2-year period. The candidacy of
anyone for whom the 2-year period is
extended by the Board because of being
abroad will be terminated automati-
cally if the candidate fails to appear
for the oral examination within 3
months after first returning to the
United States. If a candidate fails to
appear for the oral examination on an
agreed date within the period of eligi-
bility without an excuse acceptable to
the Board, the candidacy will auto-
matically terminate.

(i1) Through affirmative action. Mem-
bers of the minority groups specified
by the Equal Opportunity Act of 1972,
as amended, may be selected by the
Board of Examiners for admission to
the oral examination in accordance
with the Affirmative Action Programs
of the participating departments and
agencies. Such candidates must be at
least 21 years of age, citizens of the
United States, and holders of at least a
bachelor’s degree from an accredited
college or university. Affirmative Ac-
tion Program applicants will be evalu-
ated on a highly competitive basis, in
accordance with criteria established by
the Board in conjunction with the par-
ticipating departments and agencies
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and publicly announced, to determine
those to be selected for the oral exam-
ination.

(iii) Through the mustang program. (A)
Employees of the Department of State
in classes FS-9 through FS-4 and
grades GS-1 through GS-12 who are at
least 21 years of age and who have at
least 3 years of service with the De-
partment may be selected by the Board
of Examiners for admission to the oral
examination for the Junior Career Can-
didate Program in accordance with the
Mustang Program of the Department.
Such Mustang candidates must: (1)
Complete successfully an appropriate
Foreign Service Institute-sponsored or
approved university or correspondence
course relevant to officer-level respon-
sibility in the chosen Foreign Service
field of specialization; (2) submit an
autobiography of approximately 1000
words; and (3) be recommended by a
Qualifications Evaluation Panel of the
Board of Examiners for selection for
the oral examination.

(B) Employees of the Department of
State in classes FS-3 and GS-13 and
above are eligible for the Mid-Level Ca-
reer Candidate Program and should
apply under that program if they wish
to be considered for conversion to For-
eign Service officer status (see §11.10).

(iv) Through the upward mobility pro-
gram. Admission to the oral examina-
tion through the Upward Mobility Pro-
gram of the United States Information
Agency is governed by procedures es-
tablished by that agency.

(3) When and where given. The oral ex-
amination cycle will be held each year
in Washington, DC, and in selected cit-
ies in the United States. If cir-
cumstances permit, oral examinations
may also be held at selected Foreign
Service posts when approved by the
Board of Examiners.

(4) Examining panel. The oral exam-
ination will be given by a panel of dep-
uty examiners approved by the Board
of Examiners from a roster of Foreign
Service officers; Foreign Service infor-
mation officers; career officers from
the Department of State, the United
States Information Agency, and the
Department of Commerce; and quali-
fied private citizens who, by prior serv-
ice as members of departmental or
agency Foreign Service selection
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boards or other appropriate activities,
have demonstrated special qualifica-
tions to serve as deputy examiners.
Service as a deputy examiner shall be
limited to a maximum of 5 years, un-
less a further period is specifically au-
thorized by the Board. Examination
panels shall be chaired by a career offi-
cer of the Foreign Service. Determina-
tions of duly constituted panels of dep-
uty examiners are final unless modified
by specific action of the Board of Ex-
aminers.

(6) Grading. Candidates taking the
oral examination will be graded nu-
merically according to standards es-
tablished and publicly announced by
the Board of Examiners. The candidacy
of anyone whose score is at or above
the passing level set by the Board will
be continued. The candidacy of anyone
whose score is below the passing level
will be terminated and may not be con-
sidered again until the candidate has
passed a new written examination. An
Affirmative Action, Mustang, or Up-
ward Mobility candidate who fails the
oral examination may not be consid-
ered again until 1 year after that date.

(d) Background investigation. Can-
didates who pass the oral examination
will be eligible for selection by the
Board for the background investiga-
tion. The background investigation
shall be conducted to determine the
candidate’s suitability for appointment
to the Foreign Service. Should the
total number of eligible candidates
substantially exceed the anticipated
needs of the Foreign Service, the Board
of Examiners may authorize priorities
to be established, on the basis of com-
bined written and oral examination
scores and Affirmative Action consid-
erations, for scheduling the back-
ground investigation.

(e) Medical examination—(1) Eligibility.
Candidates who pass the oral examina-
tion, and their dependents, will be eli-
gible for selection by the Board of Ex-
aminers for the medical examination.

(2) Purpose. The medical examination
shall be conducted to determine the
candidate’s physical fitness to perform
the duties of a Foreign Service officer
on a worldwide basis and, for can-
didates and dependents, to determine
the presence of any physical, neuro-
logical, or mental condition of such a
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nature as to make it unlikely that
they would be able to function on a
worldwide basis.

(3) Conduct. The medical examination
may be conducted by medical officers
of the Department of State, the Armed
Forces, the Public Health Service, ac-
credited colleges and universities, or
by private physicians.

(4) Determination. The Medical Direc-
tor of the Department of State will de-
termine, on the basis of the report of
the physician(s) who conducted the
medical examination, whether the can-
didate has met the required medical
standards for appointment (see section
1930, Volume 3, Foreign Affairs Man-
ual).

(5) Waiver of worldwide availability re-
quirement. When authorized and re-
quested by the candidate, the Director
General of the Foreign Service, or the
Director General’s delegatee, will re-
view the case of any Department of
State Foreign Service candidate who
has been denied an unlimited medical
clearance for assignment worldwide,
and determine whether or not the can-
didate should be appointed despite the
medical disqualification. Decisions of
the Director General of the Foreign
Service, or the Director General’s
delegatee, are final and are not subject
to further appeal by the candidate.

(f) Final review panel. After the re-
sults of the medical examination and
background investigation are received,
the candidate’s entire file will be re-
viewed and graded by a Final Review
Panel, consisting of two or more dep-
uty examiners of the Board of Exam-
iners. Candidates who have completed
the examination process; have passed
their medical examination, or have ob-
tained a waiver from the Director Gen-
eral of the Foreign Service, or his or
her delegatee, or the equivalent in ac-
cordance with the procedures of the
other participating agencies; and on
the basis of their background inves-
tigation, have been found suitable to
represent the United States abroad,
will have their names placed on the
functional rank-order register(s), or a
special register, for the agency or agen-
cies for which they have been found
qualified. Thereafter, they will be con-
sidered for employment based on the
needs of the individual foreign affairs
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agencies. The candidacy of any can-
didate who is determined by the Final
Review Panel to be unqualified for ap-
pointment shall be terminated and the
candidate so informed.

(g) Certification for appointment—(1)
Eligibility. (i) A candidate will not be
certified as eligible for appointment as
a Foreign Service Officer Career Can-
didate of class FS-6 unless that can-
didate is at least 21 years of age and a
citizen of the United States.

(ii) Career Candidate appointments
shall be made before the candidate’s
60th birthday. Appointments by the
United States Information Agency
shall be made before the candidate’s
58th birthday. The maximum age for
appointment under this program is
based on the requirement that all ca-
reer candidates shall be able to: (A)
Complete at least two full tours of
duty, exclusive of orientation and
training, (B) complete the requisite eli-
gibility period for tenure consider-
ation, and (C) complete the requisite
eligiblity period to receive retirement
benefits, prior to reaching the manda-
tory retirement age of 65 prescribed by
the Act.

(iii) A candidate may be certified as
eligible for direct appointment to
classes F'S-5 or FS—4 if the Board of Ex-
aminers determines in accordance with
published criteria that, in addition to
meeting the requirements for class FS—
6, the candidate has additional special
experience and skills for which there is
a need in the Foreign Service.

(iv) Recommended candidates who
meet the requirements of this section
will be certified for appointment by the
Board, in accordance with the needs of
the foreign affairs agencies, in the
order of their standing on their respec-
tive registers.

(2) Functional rank-order registers. The
Board of Examiners may maintain sep-
arate rank-order registers for Career
Candidates in administrative, consular,
economic, and political functions of
the Department of State; for Career
Candidates in the information/cultural
function of the United States Informa-
tion Agency; for Career Candidates in
the foreign commercial function of the
Department of Commerce; and for
functions of other participating foreign
affairs agencies. Appointments from
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each functional register will be made
in rank order according to the needs of
the relevant agency.

(3) Special programs. (i) Qualified mi-
nority candidates who apply and qual-
ify under the Department of State Af-
firmative Action Junior Officer Pro-
gram (AAJOP) may be placed on a sep-
arate register and offered appointment
from that register to meet Affirmative
Action hiring goals established by the
Secretary.

(ii) Qualified minority candidates
who apply and qualify under the Com-
prehensive Minority Recruitment and
Training Program (COMRAT) of the
United States Information Agency may
be placed on a separate register and of-
fered appointment from that register
in accordance with the Affirmative Ac-
tion Program established by that agen-
cy.

(iii) Mustang and Upward Mobility
candidates who are career employees of
the Department of State or the United
States Information Agency will be cer-
tified by the Board of Examiners for di-
rect appointment on an individual
basis after satisfactorily completing
all aspects of the examination process.

(4) Postponement of entrance on duty.
Postponement of entrance on duty be-
cause of civilian Federal Government
service abroad (to a maximum of 2
years of such service), including Peace
Corps volunteer service, or required ac-
tive regular or reserve military service
(to a maximum of the limit of such re-
quired service), may be authorized by
the Board.

(6) Foreign language requirement. A
candidate may be certified for appoint-
ment to classes FS-6, FS-5, or FS+4
without first having passed an exam-
ination in a foreign language, but the
appointment will be subject to the con-
dition that the newly appointed Career
Candidate may not be converted to ca-
reer Foreign Service officer status un-
less, within a specified period of time,
adequate proficiency in a foreign lan-
guage is achieved. For limitations on
promotion, see section 874, Volume 3,
Foreign Affairs Manual.

(h) Termination of eligibility—(1) Time
limit. Candidates who have qualified
but have not been appointed because of
lack of openings will be removed from
the rank-order register 18 months after
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the date of placement on the rank-
order register. Time spent in civilian
Federal Government service abroad (to
a maximum of 2 years of such service),
including Peace Corps volunteer serv-
ice, or in required active regular or re-
serve military service (to a maximum
of the limit of such required service),
will not be counted as part of the 18-
month eligibility period.

(2) Extension. The Board of Examiners
may extend the eligibility period when
such extension is, in its judgment, jus-
tified in the interest of the Foreign
Service.

(i) Travel expenses. The travel and
other personal expenses of candidates
incurred in connection with the writ-
ten and oral examinations will not be
borne by the Government. However,
the participating foreign affairs de-
partments and agencies may issue
round-trip invitational travel orders to
bring candidates to Washington, DC, at
Government expense, when it is deter-
mined by the agencies that this is nec-
essary in the interest of the Foreign
Service.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,
94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 13162, Mar. 30, 1983, as amended at 67
FR 46109, July 12, 2002]

§11.2 Written examination for
pointment to class 7 or 8.

The Board of Examiners for the For-
eign Service has established the fol-
lowing rules regarding the written ex-
amination:

(a) When and where given. The written
examination will be given annually or
semiannually, if required, in des-
ignated cities in the United States and
at Foreign Service posts on dates es-
tablished by the Board of Examiners
for the Foreign Service. Applicants
must indicate in their applications
whether they are applying for the De-
partment of State or for the U.S. Infor-
mation Agency. Candidates who pass
the written examination successfully
may request a transfer of their applica-
tions to the other agency.

(b) Designation to take written exam-
ination. No person will be permitted to
take a written examination for ap-
pointment as a Foreign Service officer

ap-
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or Foreign Service information officer
who has not been specifically des-
ignated by the Board of Examiners to
take that particular examination.
Prior to each written examination, the
Board will establish a closing date for
the receipt of applications for designa-
tion to take the examination. No per-
son will be designated for the examina-
tion who has not, as of that closing
date, filed an application with the
Board. To be designated for the written
examination, a candidate, as of the
date of the examination, must be a cit-
izen of the United States and shall be
at least 21 years of age, except that an
applicant who has been awarded a
bachelor’s degree by a college or uni-
versity, or has successfully completed
the junior year at a college or univer-
sity, may qualify if at least 20 years of
age.

(c) Content. The written examination
is designed to permit the Board to test
the candidate’s intelligence, breadth
and quality of knowledge, and under-
standing. It will consist of three parts:
(1) A general ability test, (2) an English
expression test, and (3) a general back-
ground test.

(d) Grading. The several parts of the
written examination are weighted in
accordance with the rules established
by the Board of Examiners.

(22 U.S.C. 1221 et seq.)

[37 FR 19356, Sept. 20, 1972, as amended at 38
FR 13640, May 24, 1973]

§11.3 Oral examination for appoint-
ment to class 7 or 8.

The Board of Examiners for the For-
eign Service has established the fol-
lowing rules regarding the oral exam-
ination:

(a) When and where given. The oral
examination will be given throughout
the year at Washington and periodi-
cally in selected cities in the United
States and, if circumstances permit, at
selected Foreign Service posts.

(b) Eligibility. If a candidate’s weight-
ed average on the written examination
is 70 or higher, the candidate will be el-
igible to take the oral examination.
Candidates eligible for the oral exam-
ination will be given an opportunity
and will be required to take the oral
examination within 9 months after the
date of the written examination. If a
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candidate fails to appear for the oral
examination on an agreed date within
the 9-month period, the candidacy will
automatically terminate, except that
time spent outside the United States
and its territories, for reasons accept-
able to the Board of Examiners, will
not be counted against the 9-month pe-
riod. The candidacy of anyone for
whom the 9-month period is extended
because of being abroad will be auto-
matically terminated if the candidate
fails to appear for the oral examination
within 3 months after first returning to
the United States: Provided, That the
candidacy of anyone who has not re-
turned and been examined in the mean-
time will be canceled 2 years after the
end of the month in which the written
examination was held.

(c) Examining process. (1) The oral ex-
amination will be given by a panel of
deputy examiners approved by the
Board of Examiners from a roster of
Foreign Service officers, officers from
the Department of State, and other
Government agencies, and qualified
private citizens who by prior service as
members of selection boards or through
other appropriate activities have dem-
onstrated special qualifications for this
work. Service as deputy examiners
shall be limited to a maximum of 5
years, unless a further period is specifi-
cally authorized by the Board.

(2) The examination will be con-
ducted in the light of all available in-
formation concerning the candidate
and will be designed to determine the
candidate’s: (i) Competence to perform
the work of a Foreign Service officer at
home and abroad; (ii) potential for
growth in the Service; and (iii) suit-
ability to serve as a representative of
the United States abroad. Panels exam-
ining candidates for the Department of
State will be chaired by a Foreign
Service officer of the Department. Pan-
els examining candidates for the U.S.
Information Agency will be chaired by
a Foreign Service officer of that Agen-
cy. Determinations of duly constituted
panels of deputy examiners are final,
unless modified by specific action of
the Board of Examiners for the Foreign
Service.

(3) Grading: Candidates appearing for
the oral examination will be graded
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“‘recommended”’ or “‘not rec-
ommended.”” If recommended, the
panel will assign a grade which will be
advisory to the Final Review Panel in
determining the candidate’s standing
on the rank-order register of eligibles.
The candidacy of anyone who is graded
“not recommended” is automatically
terminated and may not be considered
again until the candidate has passed a
new written examination.

(4) An investigation shall be con-
ducted of candidates who have been
graded ‘‘recommended’ by the oral ex-
amining panel to determine loyalty to
the Government of the United States
and attachment to the principles of the
Constitution.

(22 U.S.C. 1221 et seq.)

[37 FR 19356, Sept. 20, 1972, as amended at 38
FR 13640, May 24, 1973]

§11.4 Medical examination for ap-
pointment to class 7 or 8.

The Board of Examiners for the For-
eign Service has established the fol-
lowing rules regarding the medical ex-
amination of candidates.

(a) A candidate graded ‘‘rec-
ommended’” on the oral examination
will be eligible for the physical exam-
ination.

(b) The medical examination is de-
signed to determine the candidate’s
physical fitness to perform the duties
of a Foreign Service officer on a world-
wide basis and to determine the pres-
ence of any physical, nervous, or men-
tal disease or defect of such a nature as
to make it unlikely that the candidate
would become a satisfactory officer.
The Executive Director of the Board of
Examiners for the Foreign Service,
with the concurrence of the Deputy As-
sistant Secretary for Medical Services,
may make such exceptions to these
physical requirements as are in the in-
terest of the Service. All such excep-
tions shall be reported to the Board of
Examiners for the Foreign Service at
its next meeting.

(c) The medical examination will be
conducted by medical officers of the
Armed Forces, the Public Health Serv-
ice, the Department, accredited col-
leges and universities, or, with the ap-
proval of the Board of Examiners, by
private physicians.
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(d) The Deputy Assistant Secretary
for Medical Services will determine, on
the basis of the report of the physi-
cian(s) who conducted the medical ex-
amination, whether the candidate has
met the standards set forth in para-
graph (b) of this section.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.5 Certification for appointment to
class 7 or 8.

(a) Candidates will not be certified as
eligible for appointment as Foreign
Service officers of class 8 unless they
are at least 21 years of age, is a citizen
of the United States, and, if married,
married to a citizen of the TUnited
States. A candidate may be certified as
eligible for direct appointment to class
7 if, in addition to meeting these speci-
fications, the candidate also has addi-
tional qualifications of experience,
education, and age which the Board of
Examiners for the Foreign Service cur-
rently defines as demonstrating ability
and special skills for which there is a
need in the Foreign Service. Rec-
ommended candidates who meet these
requirements will be certified for ap-
pointment, in accordance with the
needs of the Service, in the order of
their standing on their respective reg-
isters.

(b) Separate registers for Department
of State candidates will be maintained
for the administrative, consular, com-
mercial/economic, and political func-
tional specialties. Successful can-
didates for the U.S. Information Agen-
cy will have their names placed on a
separate rank-order register and ap-
pointments will be made according to
the needs of the Agency. Postponement
of entrance on duty for required active
military service, or required alter-
native service, civilian Government
service abroad (to a maximum of 2
years of such civilian service), or Peace
Corps volunteer service, will be author-
ized. A candidate may be certified for
appointment to class 7 or 8 without
first having passed an examination in a
foreign language, but the appointment
will be subject to the condition that
the newly appointed officer may not re-
ceive more than one promotion unless,
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within a specified period of time, ade-
quate proficiency in a foreign language
is achieved.

(22 U.S.C. 1221 et seq.)

[37 FR 19356, Sept. 20, 1972, as amended at 38
FR 13640, May 24, 1973]

§11.6 Final Review Panel.

After the results of the medical ex-
amination and background investiga-
tion are received, the candidate’s en-
tire file will be reviewed by a Final Re-
view Panel, consisting of two or more
deputy examiners. Candidates who
have been graded ‘‘recommended” by
oral examining panels, who have passed
their medical examination, and who,
on the basis of investigation have been
found to be loyal to the Government of
the United States and personally suit-
able to represent it abroad, will have
their names placed on a rank-order reg-
ister for the functional specialty for
which they have been qualified. Their
standing on the register will be deter-
mined by the Final Review Panel after
taking into account the grade assigned
by the oral examining panel and any
information developed subsequent to
the oral examination concerning the
applicant. The candidacy of anyone
who is determined by the Final Review
Panel to be unqualified for appoint-
ment shall be terminated and the can-
didate so informed.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.7 Termination of eligibility.

(a) Candidates who have qualified but
have not been appointed because of
lack of vacancies will be dropped from
the rank-order register 30 months after
the date of the written examination:
Provided, however, That reasonable
time spent in civilian Government
service abroad (to a maximum of 2
years such service), including service
as a Peace Corps volunteer, in required
active military service, or in required
alternative service, subsequent to es-
tablishing eligibility for appointment
will not be counted in the 30-month pe-
riod.

(b) The Chairman of the Board of Ex-
aminers may extend the eligibility pe-
riod when such extension is, in his
judgment, justified in the interests of
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the Service. The Chairman shall report
the approved extensions to the Board
of Examiners.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.8 Travel expenses of candidates.

The travel and other personal ex-
penses of candidates incurred in con-
nection with the written and oral ex-
aminations will not be borne by the
Government, except that the Depart-
ment may issue round-trip invitational
travel orders to bring candidates to
Washington at Government expense
when it is determined that it is nec-
essary in ascertaining a candidate’s
qualifications and adaptability for ap-
pointment.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.10 Mid-level Foreign Service offi-
cer career candidate appointments.
[Reserved]

§11.11 Mid-level Foreign Service offi-
cer career candidate appointments.

(a) General considerations—(1) Author-
ity. Pursuant to sections 302 and 306 of
the Foreign Service Act of 1980 (herein-
after referred to as the Act), all For-
eign Service officers shall be appointed
by the President, by and with the ad-
vice and consent of the Senate. All ap-
pointments shall be made to a class
and not to a particular post. No person
shall be eligible for appointment as a
Foreign Service officer unless that per-
son is a citizen of the United States.
Such appointment is initially to career
candidate status, with subsequent com-
missioning to career status governed
by Volume 3 (Personnel), Foreign Af-
fairs Manual section 570.

(2) Veterans’ preference. Pursuant to
section 301 of the Act, and notwith-
standing the provisions of section 3320
of title 5 of the United States Code, the
fact that an applicant is a veteran or
disabled veteran, as defined in section
2108(3A), (3B), and (3C) of such title,
shall be considered as an affirmative
factor in the selection of candidates for
appointment as Foreign Service officer
career candidates (22 U.S.C. 1234).
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(3) Purpose and policy. The Mid-Level
Career Candidate Program of the De-
partment of State supplements the
Junior Foreign Service Officer Career
Candidate Program to meet total re-
quirements for Foreign Service officers
at the mid-level. The purposes of the
Mid-Level Program are: (i) To provide
expanded opportunities and upward
mobility for outstanding members of
the Foreign Service with high poten-
tial who have been serving with par-
ticular success in other occupational
categories; (ii) to permit the recruit-
ment of a limited number of highly
skilled and qualified personnel from
outside the Foreign Service to meet
specific needs which cannot be met
from within the career Service; and
(iii) to assist in meeting the Affirma-
tive Action goals of the Department of
State. This section governs appoint-
ments to generalist occupational cat-
egories (that is, administrative, con-
sular, economic and political) at class-
es F'S-3, 2, or 1. All appointments above
FS-1, regardless of occupational cat-
egory, are govern by §11.30 (to be sup-
plied). Appointments to Specialist oc-
cupational categories below the Senior
Foreign Service are governed by §11.20.
Successful applicants under the Mid-
Level Program will be appointed to ca-
reer candidate status for a period not
to exceed 5 years. Under precepts of the
Commissioning and Tenure Board, ca-
reer candidates may be granted tenure
and converted to career Foreign Serv-
ice officer status. Those who are not
granted tenure prior to the expiration
of their career candidate appointments
will be separated from the Career Can-
didate Program no later than the expi-
ration date of their appointments. As
provided in section 310 of the Act, such
separated candidates who had origi-
nally been employed by the Depart-
ment of State with the consent of the
head of their agency shall be entitled
to reemployment rights in their former
agency under section 3597 of title 5,
United States Code.

(4) Sources of candidates—(i) Depart-
ment. The great majority of mid-level
entrants will be career employees of
the Department of State and the For-
eign Service of proven ability who pos-
sess high potential for advancement.
On the basis of the needs of the Foreign
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Service, the Department will approve
the mid-level appointment of Foreign
Service and Civil Service personnel on
its rolls who apply, for whom the Bu-
reau of Personnel issues a certificate of
need, and who are found qualified by
the Board of Examiners for the Foreign
Service.

(ii) Other Federal Government agencies.
Personnel with similar qualifications
from other Federal Government agen-
cies may also apply for the Mid-Level
Program based on agreements between
the Department and those agencies.

(iii) Other. Other candidates may be
drawn from non-Government sources,
including minority and women appli-
cants for the Department’s Mid-Level
Affirmative Action Program.

(b) Eligibility requirements—(1) Citizen-
ship. Each person appointed as a For-
eign Service mid-level career candidate
must be a citizen of the United States.

(2) Service. (i) On the date of applica-
tion, a candidate must have completed
a minimum of 9 years of professional
work experience, including at least 3
years of service in a position of respon-
sibility in a Federal Government agen-
cy or agencies. For this purpose, a posi-
tion of responsibility is defined as one
in the Foreign Service at class FS-5, in
the Civil Service at GS-9, or in the
Armed Forces as first lieutenant or
lieutenant junior grade, or higher. Aca-
demic studies, particularly those re-
lated to Foreign Service work, may be
substituted for part of the required ex-
perience. The duties and responsibil-
ities of the position occupied by the
candidate must have been similar to or
closely related to that of a Foreign
Service officer in terms of knowledge,
skills, abilities, and overseas work ex-
perience. In addition, a candidate must
currently be in, or have been in, a
grade or class comparable to FS—4 or
higher.

(i1) Candidates from outside the De-
partment who at the time of applica-
tion lack 3 years of service in a posi-
tion of responsibility as defined in the
preceding paragraph may, however, be
considered if they are found to possess
a combination of educational back-
ground, employment, experience, and
skills needed by the Foreign Service at
the mid-level.
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(3) Age. All career candidate appoint-
ments shall be made before the can-
didate’s 60th birthday. The maximum
age for appointment under this pro-
gram is based on the requirement that
all career candidates shall be able to (i)
complete at least two full tours of
duty, exclusive of orientation and
training, (ii) complete the requisite eli-
gibility period for tenure consider-
ation, and (iii) complete the requisite
eligibility period to receive retirement
benefits, prior to reaching the manda-
tory retirement age of 656 prescribed by
the Act.

(4) Certification of meed. Before the
Board of Examiners may process a can-
didacy, the Director General of the
Foreign Service must certify that
there is a continuing, long-term re-
quirement, consistent with the projec-
tions of personnel flows and needs man-
dated by section 601(c)(2) of the Act, for
a combination of professional work ex-
perience, educational background,
skills, and capabilities possessed by the
applicant which cannot reasonably be
met from within the ranks of the ca-
reer service, including by special train-
ing of career personnel and/or limited
appointments pending completion of
such training, if feasible. No applicant
may be appointed in an occupational
category or at a class level for which
the Director General has not certified a
need. Such certifications shall take
into full account the latest published
skills resources inventory and shall be
based on a written assessment of the
assignment and promotion effects on
career members of the Foreign Service.
A separate certification of need is not
required for applicants under the Mid-
Level Affirmative Action Program, as
the hiring goals established by the Sec-
retary constitute the certification for
applicants under that Program. The ex-
clusive employee representative will be
advised promptly in writing on request
of the number, nature, and dates of the
certifications of need issued since the
last request, including an affirmation
that each such issuance has been in ac-
cordance with the requirements of this
section.

(c) Recruitment—(1) From within the
Department. It is the Department’s pol-
icy to encourage eligible personnel on
its rolls to apply for appointment as
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Mid-Level Foreign Service officer ca-
reer candidates including, in par-
ticular, the following categories: (i)
Members of the Foreign Service whose
performance has been consistently of a
high caliber, and whose background,
experience, and general qualifications
indicate that they can compete favor-
ably with Foreign Service officers; and
(ii) Civil Service personnel who are
serving in positions to which Foreign
Service officers are normally assigned,
who have superior records, and whose
general qualifications indicate that
they can compete favorably with For-
eign Service officers.

(2) Other. The Department also en-
courages highly qualified applicants
from other agencies of the Federal
Government, and from outside the Fed-
eral Government, who meet the statu-
tory and other eligibility require-
ments, to apply for the Mid-Level Pro-
gram. Appointments from  these
sources for available openngs are made
on a highly competitive basis to fill
specific needs of the Foreign Service at
the Mid-Level.

(d) Methods of application—(1) Forms.
Application is made for a Mid-Level
Foreign Service officer career can-
didate appointment but not for a spe-
cific class. Applicants for mid-level
entry must complete Standard Form
171, “‘Personnel Qualifications State-
ment,”” and Form DSP-34, ‘‘Supple-
ment to Application for Federal Em-
ployment,” and forward them, together
with an autobiography not exceeding
four typewritten pages in length, to
the Board of Examiners for the Foreign
Service for consideration.

(2) Qualifications evaluation panel. The
Board of Examiners establishes a file
for each applicant, placing in it all
available documentation of wvalue in
evaluating the applicant’s potential for
service as a Foreign Service officer. A
Qualifications Evaluation Panel of dep-
uty examiners of the Board of Exam-
iners reviews the file to determine
whether the applicant meets the statu-
tory and other eligibility require-
ments, to assess the applicant’s skills
relative to the needs of the Foreign
Service, and to recommend whether
the applicant should be examined for
possible appointment under the Mid-
Level Program.
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(e) Examination for mid-level appoint-
ment. The submission of an application
to the Board of Examiners does not in
itself entitle an applicant to examina-
tion. The decision whether to proceed
with an examination will be made by
the Board of Examiners after a thor-
ough review of the candidate’s quali-
fications and a determination of eligi-
bility for appointment following re-
ceipt of a certification of need for that
candidate.

(1) Purpose. The mid-level examina-
tion is designed to enable the Board of
Examiners to determine a candidate’s
aptitude for the work of the Foreign
Service at the mid-level and fitness for
a Foreign Service career.

(2) Class. In determining the Foreign
Service officer class for which a can-
didate will be examined, the Board of
Examiner’s presumption will be for the
class which is equivalent to the can-
didate’s current salary level. In evalu-
ating qualifications and in conducting
examinations, the Board of Examiners
will determine whether the candidate’s
qualifications compare favorably with
Foreign Service officers at the can-
didate’s current salary level. However,
the Board of Examiners, at its discre-
tion, may certify a candidate for ap-
pointment as a career candidate at a
class other than that equivalent to cur-
rent salary level in those instances
where the Board determines that the
candidate’s qualifications clearly war-
rant such action.

(3) Written examination. A written ex-
amination will not normally be re-
quired of candidates for mid-level ap-
pointment. However, if the volume of
applications for a given class or class-
es, or a particular functional specialty,
is such as to make it infeasible to ex-
amine all candidates orally within a
reasonable time, such candidates may
be required to take an appropriate
written examination prescribed by the
Board of Examiners. Candidates whose
score on the written examination is at
or above the passing level set by the
Board of Examiners will be eligible for
selection for the oral examination.

(4) Oral examination—(i) Purpose. The
oral examination will be designed to
enable the Board of Examiners to de-
termine whether candidates are func-
tionally qualified for work in the For-
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eign Service at the mid-level, whether
they have the potential to advance in
the Foreign Service, and whether they
have the background and experience to
make a contribution to the Foreign
Service.

(ii) When and where given. The oral
examination is individually scheduled
throughout the year and is normally
given in Washington, DC. At the discre-
tion of the Board of Examiners, it may
be given in other American cities, or at
Foreign Service posts, selected by the
Board.

(iii) Examining panel. Candidates rec-
ommended by a Qualifications Evalua-
tion Panel for examination will be
given an oral examination by a panel of
deputy examiners of the Board of Ex-
aminers. That panels shall include at
least one officer from the functional or
professional specialty for which the
candidate is being examined. Exam-
ining panels shall be chaired by a ca-
reer officer of the Foreign Service. De-
terminations of duly constituted pan-
els of deputy examiners are final unless
modified by specific action of the
Board of Examiners.

(iv) Content. The Examining Panel
will question the candidate regarding
the indicated functional or professional
specialty; knowledge of American his-
tory, government, and other features of
American culture; familiarity with
current events and international af-
fairs; and other matters relevant to the
candidate’s qualifications for appoint-
ment.

(v) Grading. Candidates taking the
oral examination will be graded nu-
merically according to standards es-
tablished by the Board of Examiners.
The candidacy of anyone whose score is
at or above the passing level set by the
Board will be continued. The candidacy
of anyone whose score is below the
passing level will be terminated and
may not be considered again until 1
year after that date.

(5) Written essay. Candidates who take
the oral examination will be asked to
write an essay during the examination
day, on a topic related to Foreign Serv-
ice work, to enable the Board of Exam-
iners to measure the candidate’s effec-
tiveness of written expression.

(6) Other exercises. Candidates who
take the oral examination also may be
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asked to complete other exercises dur-
ing the examination day, to enable the
Board of Examiners to measure addi-
tional aspects of performance related
to Foreign Service work at the mid-
level.

(7)) Background investigation. Can-
didates who pass the oral examination
will be eligible for selection for the
background investigation. The back-
ground investigation shall be con-
ducted to determine suitability for ap-
pointment to the Foreign Service.

(8) Medical examination. Candidates
who pass the oral examination, and
their dependents, will be eligible for se-
lection for the medical examination.
The medical examination shall be con-
ducted to determine the candidate’s
physical fitness to perform the duties
of a Foreign Service officer on a world-
wide basis and, for candidates and de-
pendents, to determine the presence of
any physical, neurological, or mental
condition of such a nature as to make
it unlikely that they would be able to
function on a world-wide basis.

(9) Final review panel. The entire file
of candidates who pass the oral exam-
ination will be reviewed and graded by
a Final Review Panel, consisting of two
or more deputy examiners of the Board
of Examiners, after the results of the
background investigation and the med-
ical examination are received. The
Final Review Panel will take into ac-
count the grade assigned by the oral
Examining Panel, as well as all other
available information concerning the
candidate, and decide whether or not to
recommend the candidate for appoint-
ment. The candidate’s file will then be
submitted to the Board of Examiners
for approval. If approved by the Board,
the candidate’s name will be entered on
the rank-order register for the class
and functional specialty for which the
candidate has been found qualified. The
candidacy of anyone who is not rec-
ommended for appointment by the
Final Review Panel shall be termi-
nated and the candidate so informed.

(10) Foreign language requirement. All
candidates who pass the oral examina-
tion will be required to take a subse-
quent test to measure their fluency in
foreign languages or their aptitude for
learning them. A candidate may be ap-
pointed without first having passed an
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examination in a foreign language, but
the appointment will be subject to the
condition that the newly appointed ca-
reer candidate may not be converted to
career Foreign Service officer status
unless, within a specified period of
time, adequate proficiency in a foreign
language is achieved. For limitations
on promotions see Volume 3 (Per-
sonnel), Foreign Affairs Manual, sec-
tion 874.

(11) Certification for appointment—i(@i)
Departmental employees. A candidate
who is a career employee of the Depart-
ment, for whom a certification of need
has been issued, will be certified by the
Board of Examiners for appointment
after satisfactorily completing all as-
pects of the examination process. The
appointment certification will specify
the class and salary for which the can-
didate has been found qualified.

(ii) Others. Other successful can-
didates will, after being approved by
the board of Examiners, have their
names placed on the rank-order reg-
ister for the class and functional spe-
cialty for which they have been found
qualified. A separate rank-order reg-
ister may be established for candidates
under the Mid-Level Affirmative Ac-
tion Program. Appointments to avail-
able openings will be made from the
registers in rank-order according to
the needs of the Foreign Service.

(12) Termination of eligibility. Can-
didates who have qualified but have
not been appointed because of lack of
openings will be removed from the
rank-order register 18 months after the
date of placement on the rank-order
register. The Board of Examiners may
extend the eligibility period when such
extension is, in its judgment, justified
in the interests of the Foreign Service.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,
94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 19702, May 2, 1983]

§11.20 Foreign Service specialist ca-
reer candidate appointments.

(a) General considerations. (1) Section
303 of the Foreign Service Act of 1980
(hereinafter referred to as the Act) au-
thorizes the appointment of members
of the Service (other than Presidential
appointments).
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(2) Section 306 of the Act provides
that, before receiving a career appoint-
ment in the Foreign Service, an indi-
vidual shall first serve under a limited
appointment for a trial period of serv-
ice as a career candidate.

(3) This section governs the appoint-
ment by the Department of State of
Foreign Service specialist career can-
didates to classes F'S-1 and below. Spe-
cialist candidates comprise all can-
didates for career appointment in all
occupational categories other than
generalists (that is, administrative,
consular, economic, political, and pro-
gram direction), who are governed by
the regulations respecting Foreign
Service officer career candidates. The
appointment of all Senior Foreign
Service career candidates regardless of
occupational category is governed by
§11.30 (to be supplied). Regulations gov-
erning trial service and tenuring of
specialist candidates are found in Vol-
ume 3 (Personnel), Foreign Affairs
Manual, section 580.

(4) Veterans’ preference shall apply
to the selection and appointment of
Foreign Service specialist career can-
didates.

(b) Specialist career candidate appoint-
ments—(1) Certification of need. Can-
didates for appointment as specialist
career candidates must be world-wide
available and must have a professional
or a functional skill for which there is
a continuing need in the Foreign Serv-
ice. Before an application can be proc-
essed, the Director General of the For-
eign Service must certify that there is
a need for the applicant as a career
candidate in the specialist category at
or above the proposed class of appoint-
ment. No applicant shall be appointed
at a class level for which there is no
certified need. This individual certifi-
cation of need is not required for those
specialist occupations which the Direc-
tor General determines in advance to
be shortage or continuous recruitment
categories, and for which the Director
General has certified the need for a
specific number of appointments at
given levels. Such appointments, in-
cluding an appointment of an indi-
vidual who is the employee of any
agency, may not exceed 5 years in du-
ration, and may not be renewed or ex-
tended beyond 5 years. A specialist
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candidate denied tenure under Volume
3 (Personnel), Foreign Affairs Manual,
section 580, may not be reappointed as
a career candidate in the same occupa-
tional category.

(2) Eligibility. An applicant must be a
citizen of the United States and at
least 20 years of age. The minimum age
for appointment as a career candidate
is 21. All career candidate appoint-
ments shall be made before the can-
didate’s 60th birthday. The maximum
age for appointment under the program
is based on the requirement that all ca-
reer candidates shall be able to (i) com-
plete at least two full tours of duty, ex-
clusive of orientation and training, (ii)
complete the requisite eligibility pe-
riod for tenure consideration, and (iii)
complete the requisite eligibility pe-
riod to receive retirement benefits,
prior to reaching the mandatory retire-
ment age of 65 prescribed by the Act.

(3) Selection and initial screening. Spe-
cialist career candidates will be se-
lected on the basis of education, expe-
rience, suitability, performance poten-
tial, and physical fitness for world-wide
service. Applicants normally will be
given personal interviews and will be
subject to such written, oral, physical,
foreign language, and other examina-
tions as may be prescribed by the
Board of Examiners for the Foreign
Service and administered by the Office
of Recruitment, Examination, and Em-
ployment (PER/REE). The Board of Ex-
aminers will identify and/or approve
the knowledge, skills, abilities, and
personal characteristics required to
perform the tasks and duties of For-
eign Service specialists in each func-
tional field. PER/REE will screen ap-
plications for appointment as Foreign
Service specialist career candidates
under approved criteria and select
those who meet the requirements for
further processing under these regula-
tions.

(4) Oral examination. Candidates se-
lected through the initial screening
will be eligible for an oral examination
unless they are candidates for appoint-
ment in occupational categories for
which the oral examination may be
waived by the Director General. This
waiver normally will apply only to con-
tinuous-recruitment categories and to
appointments below the FS-6 level, and
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where such waivers occur, a thorough
oral interview will be conducted. The
oral examination will be given by a
panel of deputy examiners, at least one
of whom will be a career Foreign Serv-
ice specialist proficent in the func-
tional field for which the candidate is
being tested. The examination may in-
clude a writing sample. Candidates
taking the oral examination will be
graded numerically according to stand-
ards set by the Board of Examiners.
The candidacy of anyone whose score is
at or above the passing level set by the
Board will be continued. The candidacy
of anyone whose score is below the
passing level will be terminated and
may not be considered again for 1 year.

(5) Background investigation. Can-
didates who have passed the oral exam-
ination, and candidates who have
passed the initial screening if the oral
examination has been waived, will be
eligible for selection for the back-
ground investigation to determine
their suitability for appointment to
the Foreign Service.

(6) Medical examination. Such can-
didates and their dependents will be el-
igible for selection for the medical ex-
amination. The medical examination
shall be conducted to determine the
candidate’s physical fitness to perform
the duties of a Foreign Service spe-
cialist on a world-wide basis and, for
candidates and dependents, to deter-
mine the presence of any physical, neu-
rological, or mental condition of such a
nature as to make it unlikely that
they would be able to function on a
world-wide basis.

(7) Final review panel. After the re-
sults of the medical examination and
background investigation have been re-
ceived, a Final Review Panel, con-
sisting of two or more deputy exam-
iners of the Board of Examiners, or by
another appropriate panel appointed
for the purpose by the Director of PER/
REE, will review and grade the can-
didate’s entire file. Candidates ap-
proved by the Final Review Panel will
have their names placed on a rank-
order register for the functional spe-
cialty for which they are qualified.
Candidates will remain eligible for ap-
pointment for 18 months from the date
of placement on the rank-order reg-
ister. The Board of Examiners may ex-
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tend this eligibility period when such
extension is, in its judgment, justified
in the interests of the Foreign Service.
The candidacy of anyone who is not
recommended for appointment by the
Final Review Board shall be termi-
nated and the candidate so informed.
(c) Limited mnon-career appointments.
Other Foreign Service specialist ap-
pointments may be made on a limited
non-career basis. Before an application
for a limited non-career appointment
can be processed, the Director General
of the Foreign Service must certify
that there is a need for the applicant.
Such limited specialists must serve
overseas, and they will be subject to
the same conditions as those outlined
in these regulations for career can-
didates, with the exception that the
maximum age of 59 does not apply to
such appointments. However, because
members of the Foreign Service gen-
erally are subject to the mandatory re-
tirement age of 65 under section 812 of
the Act, limited non-career appoint-
ments normally will not extend beyond
the appointee’s 65th birthday. Appli-
cants for limited non-career appoint-
ments will be subject to the same
screening, medical examination, back-
ground investigation, and final review
process required of career candidates,
but normally they will not be subject
to a written or oral examination. Their
appointments will normally be limited
to the duration of the specific assign-
ment for which they are to be hired,
may not exceed 5 years in duration,
and may not be renewed or extended
beyond 5 years. Ordinarily, no limited
non-career appointee will be re-
appointed until at least 1 year has
elapsed since the expiration of a pre-
vious appointment. However, earlier
reappointment may be granted in cases
of special need, provided the exclusive
employee representative is advised in
advance and is afforded an opportunity
to comment. Prior to the expiration of
their limited appointments, if other-
wise eligible, non-career appointees
may compete for career candidate sta-
tus by qualifying at that time for and
taking the examinations required of
career candidates. If successful, their
names would be entered on the rank-
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order register for their functional spe-
cialty. If appointed as career can-
didates, the length of service under
their previous limited non-career ap-
pointments may be counted as part of
the trial period of service prescribed
before a candidate can receive a career
appointment.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,
94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 19704, May 2, 1983]

§11.30 Senior Foreign Service officer
career candidate and limited non-
career appointments.

(a) General considerations. (1) Career
officers at the Senior Level normally
shall be appointed as the result of pro-
motion of Mid-Level career officers.
Where the needs of the Foreign Service
at the Senior Level cannot otherwise
be met by this approach, limited ap-
pointments may by granted to appli-
cants as Senior Career Candidates or as
limited non-career appointees in ac-
cordance with these regulations. How-
ever, as required by section 305(b) of
the Foreign Service Act of 1980 (herein-
after referred to as the Act), but quali-
fied by section 305(b)(1) and (2) and sec-
tion 2403(c) of the Act, the limited ap-
pointment of an individual in the Sen-
ior Foreign Service shall not cause the
number of members of the Senior For-
eign Service serving under limited ap-
pointments to exceed 5 percent of the
total members of the Senior Foreign
Service.

(2) Successful applicants under the
Senior Career Candidate Program will
be appointed to Career Candidate sta-
tus for a period not to exceed 5 years.
Such limited Career Candidate ap-
pointments may not be renewed or ex-
tended beyond 5 years.

(3) Under section 306 of the Act, Sen-
ior Career Candidates may be found
qualified to become career members of
the Senior Foreign Service. Those who
are not found to be so qualified prior to
the expiration of their limited appoint-
ments will be separated from the Ca-
reer Candidate Program no later than
the expiration date of their appoint-
ments. Separated candidates who origi-
nally were employees of a Federal de-
partment or agency, and who were ap-
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pointed to the Senior Foreign Service
with the consent of the head of that de-
partment or agency, will be entitled to
reemployment rights in that depart-
ment or agency in accordance with sec-
tion 310 of the Act and section 3597 of
title 5, United States Code.

(4) The following regulations shall be
utilized in conjunction with section
593, Volume 3, Foreign Affairs Manual
(‘““‘Senior Foreign Service Officer Career
Candidate Program’). (Also see For-
eign Affairs Manual Circulars No. 8 [ap-
plicable to the Department of State
only] and No. 9 [applicable to the De-
partments of State, Agriculture, and
Commerce, the Agency for Inter-
national Development, and the United
States Information Agency], dated
March 6, 1981.)

(b) Senior Career Candidate appoint-
ments—(1) Eligibility requirements. Sen-
ior Career Candidates must meet the
following eligibility requirements:

(i) Citizenship. Each person appointed
as a Senior Career Candidate must be a
citizen of the United States.

(ii) Age. All career candidate appoint-
ments shall be made before the can-
didate’s 60th birthday. Appointments
by the TUnited States Information
Agency shall be made before the can-
didate’s 58th birthday. The maximum
age for appointment under this pro-
gram is based on the requirement that
all career candidates shall be able to:
(A) Complete at least two full tours of
duty, exclusive of orientation and
training; (B) complete the requisite eli-
gibility period for tenure consideration
and (C) complete the requisite eligi-
bility period to receive retirement ben-
efits, prior to reaching the mandatory
retirement age of 65 prescribed by the
Act.

(iii) Service. (A) On the date of appli-
cation, an applicant must have com-
pleted a minimum of 15 years of profes-
sional work experience, including at
least 5 years of service in a position of
responsibility in a Federal Government
agency or agencies or elsewhere equiv-
alent to that of a Mid-Level Foreign
Service officer (classes FS-1 through
FS-3). The duties and responsibilities
of the position occupied by the appli-
cant must have been similar to or
closely related to that of a Foreign
Service officer in terms of knowledge,
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skills, abilities, and overseas work ex-
perience. In addition, an applicant
must currently be in, or have been in,
a position comparable to a Foreign
Service officer of class 1 (FS-1), or
higher.

(B) Applicants from outside the Fed-
eral Government, and Federal employ-
ees who at the time of application lack
the 15 years of professional work expe-
rience or the 5 years of service in a po-
sition of responsibility as defined in
the preceding paragraph, may, how-
ever, be considered if they are found to
possess a combination of educational
background, professional work experi-
ence, and skills needed by the Foreign
Service at the Senior Level in employ-
ment categories which normally are
not staffed by promotion of Mid-Level
career officers.

(C) Non-career members of the Senior
Foreign Service of a Federal Govern-
ment department or agency also may
apply for the Senior Career Candidate
Program if they meet the eligibility re-
quirements for the program.

(iv) Certification of need. Before an ap-
plication can be processed, the Director
of Personnel of the foreign affairs
agency concerned must certify that
there is a need for the applicant as a
Senior Career Candidate based upon (A)
the projections of personnel flows and
needs mandated by section 601(c)(2) of
the Act, and (B) a finding that the
combination of educational back-
ground, professional work experience,
and skills possessed by the applicant is
not expected to be available in the im-
mediate future in sufficient numbers
within the Senior Foreign Service, in-
cluding by promotion and/or special
training of career personnel. This cer-
tification of need will be requested by
the Board of Examiners for the Foreign
Service from the appropriate foreign
affairs agency Director of Personnel.

(2) Application. All applicants for the
Senior Career Candidate Program must
apply in writing through the prospec-
tive employing agency to the Board of
Examiners for consideration. The ap-
plicant shall submit a completed
Standard Form 171, ‘“‘Personnel Quali-
fications Statement,” and Form DSP-
34, ‘“‘Supplement to Application for
Federal Employment,” to the Board. In
addition, the applicant shall submit a
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narrative statement, not exceeding
four typewritten pages in length, de-
scribing the applicant’s pertinent
background and professional work ex-
perience, which includes a statement of
the applicant’s willingness and ability
to accept the obligation of world-wide
service. The Board may request addi-
tional written information from the
applicant following receipt of the ini-
tial application.

(3) Qualifications evaluation panel. (i)
The Board of Examiners will establish
a file for each applicant, placing in it
all available documentation of value in
evaluating the applicant’s potential for
service as a Senior Career Candidate.
For an applicant from within the Fed-
eral Government, this will include the
personnel file from the employing de-
partment or agency.

(ii) The complete file will be reviewed
by a Qualifications Evaluation Panel of
the Board of Examiners to determine
whether the applicant meets the statu-
tory and other eligibility require-
ments, to assess the applicant’s skills
under the certification of need issued
by the prospective employing agency,
and to recommend whether the appli-
cant should be examined for possible
appointment as a Senior Career Can-
didate. If the Qualifications Evaluation
Panel decides that the applicant is not
eligible for examination, the prospec-
tive employing agency shall be in-
formed by the Board of the reasons for
that decision.

(4) Written examination. The Board of
Examiners normally will not require
Senior Career Candidate applicants to
undergo a written examination. How-
ever, the Board may, upon securing the
agreement of the prospective employ-
ing agency, decide that such applicants
should be required to take an appro-
priate written examination prescribed
by the Board. If so, an applicant whose
score on the written examination is at
or above the passing level set by the
Board will be eligible for selection for
the oral examination.

(5) Oral examination—@(i) Examining
panel. Applicants recommended by the
Qualifications Evaluation Panel will be
given an appropriate oral examination
by a Panel of Senior Foreign Service
deputy examiners of the Board of Ex-
aminers. The Oral Examining Panel
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shall be composed of at least two dep-
uty examiners who are Senior Foreign
Service career officers of the prospec-
tive employing agency, and at least
one deputy examiner who is a Senior
Foreign Service career officer from an-
other foreign affairs agency operating
under the Foreign Service Act. The Ex-
amining Panel shall be chaired by a
deputy examiner who is a Senior For-
eign Service career officer of the pro-
spective employing agency. At least
one of the Examining Panel members
shall represent the functional or spe-
cialist field for which the applicant is
being examined. Determinations of
duly constituted panels of deputy ex-
aminers are final, unless modified by
specific action of the Board of Exam-
iners.

(ii) Criteria. (A) The Examining Panel
will question the applicant regarding
the indicated functional or specialist
field and other matters relevant to the
applicant’s qualifications for appoint-
ment as a Senior Career Candidate.
Prior to the oral examination, the ap-
plicant will be asked to write an essay,
on a topic related to Foreign Service
work, to enable the Examining Panel
to judge the applicant’s effectiveness of
written expression. This essay require-
ment may be waived at the request of
the head of the prospective employing
agency, if, for example, the applicant is
a career member of the Senior Execu-
tive Service.

(B) The oral examination will be con-
ducted under written criteria, estab-
lished in consultation with the pro-
spective employing agency and pub-
licly announced by the Board of Exam-
iners. The examination will seek to de-
termine the ability of the applicant to
meet the objective of section 101 of the
Act, which provides for a Senior For-
eign Service ‘‘characterized by strong
policy formulation capabilities, out-
standing executive leadership quali-
ties, and highly developed functional,
foreign language, and area expertise.”’

(iii) Grading. Applicants taking the
oral examination will be graded as
“‘recommended,”’ or “‘not rec-
ommended” by the Examining Panel.
Those graded as ‘‘recommended’ also
will be given a numerical score, under
the standard Board of Examiners scor-
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ing criteria, for use by the Final Re-
view Panel.

(6) Background investigation. Senior
Career Candidate applicants rec-
ommended by the Examining Panel
will be subject to the same background
investigation as required for Junior
and Mid-Level Foreign Service Officer
Career Candidates. The background in-
vestigation shall be conducted to deter-
mine suitability for appointment to
the Foreign Service.

(T) Medical examination. Senior Career
Candidate applicants recommended by
the Examining Panel, and their de-
pendents, will be subject to the same
medical examination as required for
the Junior and Mid-Level Foreign
Service Career Candidates. The med-
ical examination shall be conducted to
determine the applicant’s physical fit-
ness to perform the duties of a Foreign
Service officer on a world-wide basis
and, for applicants and dependents, to
determine the presence of any physical,
neurological, or mental condition of
such a nature as to make it unlikely
that they would be able to function on
a world-wide basis. Applicants and/or
dependents who do not meet the re-
quired medical standards may be given
further consideration, as appropriate,
under the procedures of the prospective
employing agency.

(8) Foreign language requirement. Ap-
plicants recommended by the Exam-
ining Panel will be required to take a
subsequent examination to measure
their fluency in foreign languages, and/
or their aptitude for learning them.
Senior Career Candidates will be sub-
ject to the foreign language require-
ments established for their occupa-
tional category by their prospective
employing agency. Senior Career Can-
didate applicants for the Foreign Com-
mercial Service must demonstrate pro-
ficiency by examination in two foreign
languages. United States Information
Agency Senior Career Candidates,
other than Senior Specialist Career
Candidates, must demonstrate pro-
ficiency in at least one foreign lan-
guage. Except for the Foreign Commer-
cial Service and the United States In-
formation Agency, an applicant may be
appointed without first having passed
an examination in a foreign language,
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but the appointed Senior Career Can-
didate may not be commissioned as a
Career Senior Foreign Service officer
unless adequate proficiency in a for-
eign language is achieved. This lan-
guage requirement will not apply to
candidates in occupational categories
which, in the judgment of the prospec-
tive employing agency, do not require
foreign language proficiency.

(9) Final review panel. (i) The entire
file of an applicant recommended by
the Examining Panel will be reviewed
and graded by a Final Review Panel,
after the results of the background in-
vestigation, medical examination and
language examination are received.
The Final Review Panel will decide
whether or not to recommend the ap-
plicant for appointment, taking into
account all of the available informa-
tion concerning the applicant.

(ii) The Final Review Panel shall
consist of a chairperson who shall be a
Deputy Examiner who is a career Sen-
ior Foreign Service officer of the pro-
spective employing agency, and at
least two other Deputy Examiners of
the Board of Examiners. Of the Deputy
Examiners serving on the Final Review
Panel, the majority shall be career
Senior Foreign Service officers of the
prospective employing agency; and at
least one shall be a career Senior For-
eign Service officer of one of the other
foreign affairs agencies operating
under the Act.

(10) Certification of appointment. The
file of an applicant recommended by
the Final Review Panel will be sub-
mitted to the Board of Examiners for
consideration and approval. An appli-
cant found by the Board to meet the
standards for appointment as a Senior
Foreign Service Career Candidate shall
be so certified to the Director of Per-
sonnel of the prospective employing
agency.

(c) Limited non-career appointments. (1)
Other Senior Foreign Service appoint-
ments may be made on a limited non-
career basis for individuals who do not
wish to compete for career appoint-
ments, but for whom a need can be cer-
tified by the Director of Personnel of
the foreign affairs agency concerned.
Such limited non-career senior ap-
pointees will be subject to the eligi-
bility requirements set forth in
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§11.30(b)(1) (i) and (iv). The maximum
age set forth in §11.30(b)(1)(ii) does not
apply to such appointments. However,
because Foreign Service members gen-
erally are subject to the mandatory re-
tirement age of 65, under section 812 of
the Act, limited non-career Senior ap-
pointments normally will not extend
beyond the appointee’s 65th birthday.
Limited non-career appointees of the
Department of Commerce and the
United States Information Agency will
not be subject to the language require-
ments of §11.30(b)(8). Applicants for
limited non-career senior appoint-
ments will be subject to the same back-
ground investigation and medical ex-
amination required of career can-
didates, but normally they will not be
subject to a written or oral examina-
tion, or to approval by the Board of Ex-
aminers. Processing procedures for
such applicants will be established by
the Director of Personnel of the foreign
affairs agency concerned. Their ap-
pointments normally will be limited to
the duration of the specific assign-
ments for which they are to be hired,
may not exceed 5 years in duration,
and may not be renewed or extended
beyond 5 years.

(2) Prior to the expiration of their
limited non-career senior appoint-
ments, if they meet all the eligibility
requirements set forth in §11.30(b)(1),
such individuals may elect to compete
for career candidate status in the Sen-
ior Foreign Service by qualifying at
that time for and taking the examina-
tions required of career candidates. If
appointed as career candidates, the
length of service under their previous
limited non-career appointments may
be counted under the procedures of the
employing agency as part of the trial
period of service prescribed before a ca-
reer candidate can receive a career ap-
pointment. The total period of limited
appointment (non-career and career
candidate) of such individuals may not
exceed 5 years in duration.

(3) Nothing in this section will limit
the right of an individual who has pre-
viously served as a limited non-career
senior appointee from subsequently ap-
plying for consideration as a new appli-
cant and being appointed as a Senior
Career Candidate after a limited non-
career appointment has expired.
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(d) Reporting requirement. The Direc-
tor of Personnel of each foreign affairs
agency shall report annually to the Di-
rector General of the Foreign Service,
Department of State, the number and
nature of the limited Senior Foreign
Service appointments (non-career and
career candidates) made by that agen-
cy under these regulations.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,
94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 38607, Aug. 25, 1983]

PART 12—COMPLAINTS AGAINST
EMPLOYEES BY ALLEGED CREDI-
TORS

Sec.
12.1 No cognizance taken of complaint.
12.2 Claimants denied access to employees.

§12.1 No cognizance taken of com-
plaint.

The Department of State will take no
cognizance of a complaint against an
employee by an alleged creditor, so far
as the complainant is concerned, be-
yond acknowledging receipt of his com-
munication.

(Sec. 4, 63 Stat. 111, as amended; 22 U.S.C.
2658)

[22 FR 10789, Dec. 27, 1957]

§12.2 Claimants denied access to em-
ployees.

Persons claiming to be creditors or
collectors of debts or claims will be de-
nied access to employees for the pur-
pose of presenting or collecting claims
during the hours set apart for the
transaction of public business or while
the employees concerned are on duty.

(Sec. 4, 63 Stat. 111, as amended; 22 U.S.C.
2658)

[22 FR 10789, Dec. 27, 1957]

PART 13—PERSONNEL

Sec.
13.1
13.2
13.3
13.4

Improper exaction of fees.

Embezzlement.

[Reserved]

False certificate as to ownership of
property.
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AUTHORITY: 22 U.S.C. 265la; 22 U.S.C. 4198-
4199, 4209, and 4217-4218.

SOURCE: 22 FR 10789, Dec. 27, 1957, unless
otherwise noted.

§13.1 Improper exaction of fees.

Any consular officer who collects, or
knowingly allows to be collected, for
any services any other or greater fees
than are allowed by law for such serv-
ices, shall, besides his or her liability
to refund the same, be liable to pay to
the person by whom or in whose behalf
the same are paid, treble the amount of
the unlawful charge so collected, as a
penalty. The refund and penalty may
be recovered with costs, in any proper
form of action, by such person for his
or her own use. The amount of such
overcharge and penalty may at the dis-
cretion of the Secretary of the Treas-
ury be ordered withheld from the com-
pensation of such officer for payment
to the person entitled to the same (22
U.S.C. 4209).

NoTE: The foregoing relates to improper
collection and personal withholding of funds
by consular officers. For procedure where a
collection, having been erroneously made,
has been returned by the officer to the
Treasury in good faith, making a subsequent
accounting adjustment necessary, see §22.6,
Refund of fees of this chapter.

[22 FR 10789, Dec. 27, 1957, as amended at 49
FR 16989, Apr. 23, 1984; 79 FR 43247, July 25,
2014]

§13.2 Embezzlement.

Every consular officer who shall re-
ceive money, property, or effects be-
longing to a citizen of the United
States and shall not within a reason-
able time after demand made upon him
or her by the Secretary of State or by
such citizen, his or her executor, ad-
ministrator, or legal representative,
account for and pay over all moneys,
property, and effects, less his or her
lawful fees, due to such citizen, shall be
deemed guilty of embezzlement, and
shall be punishable by imprisonment
for not more than five years, and by a
fine of not more than $2,000 (22 U.S.C.
4217). Penalties of imprisonment and
fine are also prescribed for embezzle-
ment in connection with the accept-
ance, without execution of a prescribed
form of bond, of appointment from any
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foreign state as administrator, guard-
ian, or to any other office of trust for
the settlement or conservation of es-
tates of deceased persons or of their
heirs or of persons under legal disabil-
ities (22 U.S.C. 4198 and 4199). Accept-
ance of such appointments is not ordi-
narily permitted under existing regula-
tions. See §92.81 of this chapter.

[22 FR 10789, Dec. 27, 1957, as amended at 49
FR 16989, Apr. 23, 1984; 79 FR 43247, July 25,
2014]

§13.3 [Reserved]

§13.4 False certificate as to ownership
of property.

If any consul of vice consul falsely
and knowingly certifies that property
belonging to foreigners is property be-
longing to citizens of the United
States, he or she shall be punishable by
imprisonment for not more than three
years, and by a fine of not more than
$10,000 (22 U.S.C. 4218).

[22 FR 10789, Dec. 27, 1957, as amended by
Dept. Reg. 108.838, 49 FR 16989, Apr. 23, 1984;
79 FR 43247, July 25, 2014]

PART 16—FOREIGN SERVICE
GRIEVANCE SYSTEM

Sec.
16.1
16.2
16.3
16.4
16.5
16.6
16.7

Definitions.

General provisions.

Access to records.

Time limits for grievance filing.

Relationship to other remedies.

Security clearances.

Agency procedures.

16.8 Agency review.

16.9 Records.

16.10 Foreign Service Grievance Board.

16.11 Grievance Board consideration
grievances.

16.12 Hearing.

16.13 Decisions.

16.14 Reconsideration of a grievance.

16.15 Judicial review.

of

AUTHORITY: Sec. 4 of the Act of May 26,
1949, as amended (63 Stat. 111; 22 U.S.C. 2658);
Pub. L. 94-141 (89 Stat. 765); 22 U.S.C. 1037;
sec. 10 of E.O. 11636 (36 FR 24901).

SOURCE: 41 FR 13912, Apr. 1, 1976, unless
otherwise noted.
§16.1 Definitions.

(a) Act means the Foreign Service
Act of 1946, as amended.
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(b) Grievant means any officer or em-
ployee of the Service who is a citizen of
the United States; or for purposes of
paragraphs (c¢) (7) and (8) of this sec-
tion, a former officer or employee of
the Service; or in the case of death of
the officer or employee, a surviving
spouse or dependent family member of
the officer or employee.

(c) Grievance means any act or condi-
tion subject to the control of the For-
eign Affairs agencies (the Department
of State, the Agency for International
Development, or the U.S. Information
Agency) which is alleged to deprive the
grievant of a right or benefit author-
ized by law or regulation or is other-
wise a source of concern or dissatisfac-
tion to the grievant, including, but not
limited to the following:

(1) Complaints against separation of
an officer or employee allegedly con-
trary to law or regulation or predi-
cated upon alleged inaccuracy (includ-
ing inaccuracy resulting from omission
or any relevant and material docu-
ment), error, or falsely prejudicial
character of any part of the grievant’s
official personnel record;

(2) Other alleged violation, misinter-
pretation, or misapplication of applica-
ble law, regulation, or published policy
affecting the terms and conditions of
the grievant’s employment or career
status;

(3) Allegedly wrongful disciplinary
action against an employee consti-
tuting a reprimand or suspension from
official duties;

(4) Dissatisfaction with any matter
subject to the control of the agency
with respect to the grievant’s physical
working environment;

(6) Alleged inaccuracy, error, or
falsely prejudicial material in the
grievant’s official personnel file;

(6) Action alleged to be in the nature
of reprisal or other interference with
freedom of action in connection with
an employee’s participation under
these grievance procedures;

(7) When the grievant is a former offi-
cer who was involuntarily retired pur-
suant to sections 633 and 634 of the Act
within 6 years prior to December 1,
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1975, ‘‘grievance’ shall mean a com-
plaint that such involuntary retire-
ment violated applicable law or regula-
tion effective at the time of the retire-
ment or that the involuntary retire-
ment was predicated directly upon ma-
terial contained in the grievant’s offi-
cial personnel file alleged to be erro-
neous or falsely prejudicial in char-
acter; and

(8) When the grievant is a former offi-
cer or employee or a surviving spouse
or dependent family member of a
former officer or employee, ‘‘griev-
ance” shall mean a complaint that an
allowance or other financial benefit
has been denied arbitrarily, -capri-
ciously or contrary to applicable law or
regulation.

(d) Grievance does not include the
following:

(1) Complaints against individual as-
signment or transfers of Foreign Serv-
ice officers or employees, which are or-
dered in accordance with law and regu-
lation (see also paragraph (c)(2) of this
section);

(2) Judgments of Selection Boards
rendered pursuant to section 623 of the
Act, or of equivalent bodies, in ranking
Foreign Service officers and employees
for promotion on the basis of merit, or
judgments in examinations prescribed
by the Board of Examiners pursuant to
section 516 or 517 of the Act (see also
paragraph (c)(2) of this section);

(3) Termination of time-limited ap-
pointments pursuant to 22 U.S.C. 929
and 1008, and the pertinent regulations
prescribed by the employing agency
(see also paragraph (c)(2) of this sec-
tion);

(4) Any complaints or appeals for
which a specific statutory appeals pro-
cedure exists (see appendix A for exam-
ples).

A grievance filed under these proce-
dures may be based on matters for
which there is a specific statutory ap-
peals procedure which is applicable to
the Foreign Service grievant. Should
the jurisdiction of the Grievance Board
over a specific grievance be placed into
question on grounds that the basis of
the grievance is not encompassed with-
in the Board’s authority (§16.1(d)(4) and
Appendix A), the Board shall consult
with the other statutory body con-
cerned, transmitting the views of the
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parties concerned before determining
whether it has jurisdiction.

(e) Employee organization means any
employee organization accorded rec-
ognition as the excusive employee rep-
resentative pursuant to Executive
Order 11636 dated December 17, 1971.

(f) Grievance Board or Board means
the full Foreign Service Grievance
Board, or a Panel or member thereof,
as appropriate.

(g) Party means the grievant or the
Foreign Affairs agency having control
over the act or condition forming the
subject matter of the grievance.

(h) Bureau means equivalent organi-
zational elements in State and USIA,
and includes offices in AID.

(i) Days means calendar days.

§16.2

(a) Statement of purpose. These regula-
tions establish procedures as required
by law to provide Foreign Service offi-
cers and employees (and their sur-
vivors) of the Foreign Affairs agencies,
a grievance procedure to insure a full
measure of due process, and to provide
for the just consideration and resolu-
tion of grievances of such officers, em-
ployees, and survivors. No regulation
promulgated in this part shall be inter-
preted or applied in any manner which
would alter or abridge the provisions of
the due process established by the Con-
gress in Pub. L. 94-141, 22 U.S.C. 1037,
section 691.

(b) Discussion of complaints. (1) Every
effort should be made to settle any em-
ployee complaint informally, prompt-
ly, and satisfactorily.

(2) Supervisors and other responsible
officers should encourage employees to
discuss complaints with them and
should respond in a timely manner to
resolve the complaints.

(3) An employee initially should dis-
cuss a complaint with the employee’s
current supervisor or with the respon-
sible officer who has immediate juris-
diction over the complaint to give that
person an opportunity to resolve the
matter, before further steps are taken
under these procedures.

(c) Guidance. Nothing in these proce-
dures prevents a grievant from seeking
guidance from any official who might
be helpful respecting the submission of
a grievance or its resolution.

General provisions.
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(d) Freedom of action. (1) Any griev-
ant, witness, representative or other
person involved in a proceeding here-
under shall be free from any restraint,
interference, coercion, harassment, dis-
crimination, or reprisal in those pro-
ceedings or by virtue of them. The For-
eign Affairs agencies recognize their
obligation to insure compliance with
this section. Any person involved or
having immediate knowledge of any al-
leged breach of this section should call
it to the attention of the pertinent for-
eign affairs agency through appro-
priate channels for corrective action as
necessary. Normally such allegations
should be brought to the attention of
the senior agency official at the post;
and at Washington, DC, to the Direc-
tor, Grievance Staff for State; Chief,
Employee Relations Branch for AID
and Chief, Employee-Management Re-
lations Division for USIA.

(2) The grievant has the right to a
representative of the grievant’s own
choosing at every stage of the pro-
ceedings. The grievant and repre-
sentative(s) who are under the control,
supervision, or responsibility of the
Foreign Affairs agencies shall be grant-
ed reasonable periods of administrative
leave to prepare, to be present, and to
present the grievance.

(3) Any witness under the control, su-
pervision, or responsibility of a For-
eign Affairs agency shall be granted
reasonable periods of administrative
leave to appear and testify at any such
proceeding.

(4) The Foreign Service Grievance
Board established hereunder shall have
authority to ensure that no copy of the
determination of the agency head or
designee to reject a Grievance Board
recommendation, no notation of the
failure of the Grievance Board to find
for the grievant, and no notation that
a proceeding is pending or has been
held, shall be entered in the personnel
records of the grievant (unless by order
of the Grievance Board as a remedy for
the grievance) or those of any other of-
ficer or employee connected the griev-
ance. The Foreign Affairs agencies
shall maintain grievance records under
appropriate safeguards to preserve con-
fidentiality (§16.9).
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§16.3 Access to records.

(a) Grievance Board records. The griev-
ant and the grievant’s representative
shall have access to the record of pro-
ceedings, including the decision of the
Board.

(b) Agency records. (1) In considering
the validity of a grievance, the Griev-
ance Board shall have access, to the ex-
tent permitted by law, to any agency
record considered by the Board to be
relevant to the grievant and the sub-
ject matter of the grievance.

(2) The agency shall, subject to appli-
cable law, promptly furnish the griev-
ant any agency record which the griev-
ant requests to substantiate the griev-
ance and which the agency or the
Grievance Board determines is relevant
and material to the proceeding. When
deemed appropriate by the agency or
the Board, a grievant may be supplied
with only a summary of extract of clas-
sified material. If a request by a griev-
ant for a document is denied prior to or
during the agency’s consideration of a
grievance, such denial may be raised by
the grievant as an integral part of the
grievance before the Board.

(3) These regulations do not require
disclosure of any official agency record
to the Grievance Board or a grievant
where the head of agency or deputy de-
termines in writing that such disclo-
sure whould adversely affect the for-
eign policy or national security of the
United States.

§16.4 Time limits for grievance filing.

(a) A grievance concerning a con-
tinuing practice or condition may be
presented at any time if its adverse ef-
fect is presently continuing. Docu-
ments contained in official employee
personnel files, for example, shall be
deemed to constitute a continuing con-
dition.

(b) Subject to paragraph (a) of this
section, a grievance under these regu-
lations is forever barred, and the Griev-
ance Board shall not consider or re-
solve the grievance, unless the griev-
ance is presented within a period of 3
years after the occurrence or occur-
rences giving rise to the grievance, ex-
cept that if the grievance arose earlier
than 2 years prior to the effective date
of these regulations, the grievance
shall be so barred, and no considered
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and resolved, unless it is presented
within a period of 2 years after the ef-
fective date of these regulations, There
shall be excluded from the computa-
tion of any such period any time dur-
ing which the grievant was unaware of
the grounds which are the basis of the
grievance and could not have discov-
ered such grounds if the grievant had
exercised, as determined by the Griev-
ance Board, reasonable diligence.

(c) A grievance shall be deemed pre-
sented to the responsible official
(§16.7(b)), transmitted to post or bu-
reau (§16.7(c)) submitted for agency re-
view (§16.8) or filed with the Grievance
Board §16.11(a):

(1) On the date of its dispatch by tele-
gram, registered or certified mail, or
receipted mail, in a diplomatic pouch;

(2) On the date of its arrival at the
appropriate office, if delivered by any
other means.

§16.5

(a) A grievant may not file a griev-
ance under these procedures if the
grievant has formally requested, prior
to filing a grievance, that the matter
or matters which are the basis of the
grievance be considered or resolved and
relief be provided, under another provi-
sion of law, regulation, or executive
order, and the matter has been carried
to final decision thereunder on its mer-
its or is still under consideration.

(b) If a grievant is not prohibited
from filing a grievance under these reg-
ulations by paragraph (a) of this sec-
tion, the grievant may file under these
regulations notwithstanding the fact
that such grievance may be eligible for
consideration, resolution, and relief
under a regulation or executive order
other than under these regulations, but
such election of remedies shall be final
upon the acceptance of jurisdiction by
the Board.

Relationship to other remedies.

§16.6 Security clearances.

The agencies shall use their best en-
deavors to expedite security clearances
whenever necessary to ensure a fair
and prompt investigation and hearing.

§16.7 Agency procedures.

(a) Initial consideration. (1) Grievances
shall be considered through the steps
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provided in this section before they are
filed with the Grievance Board.

(2) During the pendency of agency
procedures under this section, the
grievant may request a suspension of
the proposed action of the character of
separation or termination of the griev-
ant, disciplinary action against the
grievant, or recovery from the grievant
of alleged overpayment of salary, ex-
penses or allowances, which is related
to the grievance. The request must be
in writing and addressed to the respon-
sible official of the agencies, as des-
ignated in §16.8(a)(2) stating the rea-
sons for such suspension. If the request
is related to separation or termination
of the grievant, and the agency con-
siders that the grievance is not frivo-
lous and is integral to the proposed ac-
tion, the agency shall suspend its pro-
posed action until completion of agen-
cy procedures, and for a period there-
after if necessary, consistent with
paragraph (a) of §16.11, to permit the
grievant to file a grievance with the
Board, and to request interim relief
under paragraph (c) of §16.11. If a re-
quest is denied, the agency shall pro-
vide the grievant in writing the reason
for denial. Nothing in these regulations
shall be deemed to preclude an em-
ployee from requesting the suspension
of any proposed action.

(b) Consideration by responsible officer.
(1) While every effort should be made
to resolve a complaint by an initial dis-
cussion between an employee and the
supervisor or responsible officer, an
employee may present the complaint
as a grievance by submitting it in writ-
ing, to that person. (The term ‘‘re-
sponsible officer’” as used herein in-
cludes any appropriate officer who has
immediate jurisdiction over the com-
plaint.) The presentation shall include
a description of the act or condition
which is the subject of the grievance;
its effect on the grievant; any provi-
sion of law, regulation, or agency pol-
icy which the grievant may believe was
violated or misapplied; any documen-
tary evidence readily available to the
grievant on which the grievance rests;
the identity of individuals having
knowledge of relevant facts; and a
statement of the remedial action re-
quested.
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(2) The responsible officer, whenever
possible, shall use independent judg-
ment in deciding whether the grievance
is meritorious and what the resolution
of it should be. Within 15 days from re-
ceipt of the written grievance, the re-
sponsible officer shall provide the
grievant with a written response,
which shall include a statement of any
proposed resolution of the grievance.

(3) If the response denies in whole or
in part the remedial action requested,
such response shall notify the grievant
of the time within which to appeal the
decision, and identity of the senior of-
ficial, or designee, to whom the appeal
should be addressed. In those cases in
which the senior official, or designee,
is the responsible officer to whom the
grievance was initially presented or
has participated in the decision process
and has formally approved the written
response of the responsible officer, the
grievant shall be so notified and ad-
vised that the grievance may be sub-
mitted directly to the agency for re-
view under §16.8.

(c) Bureau or post review. (1) If the re-
sponsible officer’s written response
does not resolve the grievance to the
grievant’s satisfaction, within 10 days
of receiving it (or, if no response is re-
ceived, within 25 days after first pre-
senting the grievance), the grievant
may pursue the grievance by transmit-
ting it in writing to the senior official,
or the designee in the bureau or post
which has authority to resolve the
grievance. The written transmission
shall include all the information re-
quired by paragraph (b)(1) of this sec-
tion and copies of any correspondence
under paragraphs (b) (2) and (3) of this
section.

(2) Within 15 days from receipt of the
grievance that official shall provide
the grievant with a written decision,
including any proposed resolution of
the grievance. If the decision denies in
whole or in part the remedial action re-
quested, the communication shall no-
tify the grievant of the time within
which to submit the grievance for
agency review and the identity of the
appropriate agency official to whom
the grievance should be addressed.
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§16.8 Agency review.

(a) Submission. (1) An employee may
submit the grievance for agency review
if the grievance (i) is not within the ju-
risdiction of a post or bureau, or (ii)
the grievance has been considered but
not resolved to the grievant’s satisfac-
tion within the post or bureau as pro-
vided in §16.7(c) within 10 days after re-
ceipt of the post’s or bureau’s decision
(or, if no response is received, within 25
days after presenting it to the senior
official or the designee). The grievant
shall submit it in writing to the re-
sponsible official of the agency which
has control of the act or condition
which is the subject of the grievance.

(2) Responsible officials. The respon-
sible officials of the agencies are the
Deputy Assistant Secretary for Per-
sonnel (State), the Director of Per-
sonnel and Manpower (AID), and the
Chief, Employee-Management Rela-
tions Division (USIA).

(3) Contents. (i) A request for agency
review shall include a description of
the act or condition which is the sub-
ject of the grievance; its effect on the
grievant; any provision of law, regula-
tion or agency policy which the griev-
ant may believe was violated or mis-
applied; copies of any correspondence
under §16.7(a), any documentary evi-
dence readily available to the grievant
on which the grievance rests; the iden-
tity of individuals having knowledge of
relevant facts; and a statement of the
remedial action requested.

(ii) The responsible official shall re-
view the grievance on the basis of
available documentary evidence, and,
in that official’s discretion, interview
persons having knowledge of the facts.
The agency review shall be completed
and its decision dispatched within 90
days from the date of the initial writ-
ten presentation of the grievance. The
grievant shall be informed in writing of
the findings of the responsible official
and any proposed resolution of the
grievance. The communication shall
also include the time within which the
grievant may file a grievance with the
Grievance Board and the appropriate
procedure to be followed in this re-
spect.
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§16.9 Records.

All official records concerning agen-
cy consideration of grievances, except
those appropriate to implementation of
decisions favorable to grievants, shall
be kept separate from the official per-
sonnel record of the grievant and any
other individuals connected with the
grievance, and shall not be accessible
to agency personnel other than the
grievant, the grievant’s representative,
and those responsible for consideration
of grievances.

§16.10 Foreign Service Grievance
Board.
(a) Establishment and composition.

There is hereby established a Foreign
Service Grievance Board for the De-
partment of State, the Agency for
International Development and the
U.S. Information Agency to consider
and resolve grievances under these pro-
cedures.

(b) The Grievance Board shall consist
of not less than 5 members nor more
than 15 members (including a chair-
person) who shall be independent, dis-
tinguished citizens of the United
States, well known for their integrity,
who are not active officers, employees,
or consultants of the Foreign Affairs
agencies (except consultants who
served as public members of the In-
terim Grievance Board previously es-
tablished under section 660, Volume 3,
Foreign Affairs Manual) but may be re-
tired officers or employees. On its ini-
tial establishment, the Board shall
consist of 15 members including chair-
person.

(c) The Board may act by or through
panels or individual members des-
ignated by the chairperson, except that
hearings within the continental United
States shall be held by panels of at
least three members unless the parties
agree otherwise. Reference in these
regulations to the Grievance Board
shall be considered to be reference to a
panel or member of the Grievance
Board where appropriate. All members
of the Grievance Board shall act as im-
partial individuals in considering
grievances.

(d) The members of the Grievance
Board, including the chairperson, shall
be appointed by the Secretary of State
after being designated by the written
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agreement of the Foreign Affairs agen-
cies and the employee organization.

(e) The Board chairperson and other
members shall be appointed for terms
of 2 years, subject to renewal upon the
agreement of the Foreign Affairs agen-
cies and the employee organization; ex-
cept that the terms of 7 of the initially
appointed members shall expire at the
end of one year.

(f) Any vacancies shall be filled by
the Secretary of State upon the nomi-
nation by the Board following the
agreement of the agencies and the em-
ployee organization.

(g) Compensation. Members, including
the chairperson, who are not employees
of the Federal Government shall re-
ceive compensation for each day they
are performing their duties as members
of the Grievance Board (including trav-
el time) at the daily rate paid an indi-
vidual at GS-18 level of the General
Schedule under section 5332 of title 5 of
the United States Code.

(h) Removal. Grievance Board mem-
bers shall be subject to removal by the
Secretary of State for corruption,
other malfeasance, or the dem-
onstrated incapacity to perform their
functions. No member shall be removed
from office until after the Board of the
Foreign Service has conducted a hear-
ing and made its recommendations in
writing to the Secretary of State, ex-
cept where the right to a hearing is
waived in writing. The Board of the
Foreign Service shall provide a mem-
ber with full notice of the charges
against that member, and afford a
member the right to counsel, to exam-
ine and cross-examine witnesses, and
to present documentary evidence.

(i) Grievance Board procedures. In ac-
cordance with part J, title VI of the
Act, the Board may adopt regulations
concerning the organization of the
Board and such other regulations as
mey be necessary to govern its pro-
ceedings.

(j) Board facilities and staff support.
The Grievance Board may obtain facili-
ties, services, and supplies through the
general administrative services of the
Department of State. All expenses of
the Board, including necessary costs of
the grievant’s travel and travel-related
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expenses, shall be paid out of funds ap-
propriated to the Department for obli-
gation and expenditure by the Board.
At the request of the Board, officers
and employees on the rolls of the For-
eign Affairs agencies may be assigned
as staff employees to the Grievance
Board. Within the limit of appropriated
funds, the Board may appoint and fix
the compensation of such other em-
ployees as the Board considers nec-
essary to carry out its functions. The
officers and employees so appointed or
assigned shall be responsible solely to
the Grievance Board and the Board
shall prepare the performance evalua-
tion reports for such officers and em-
ployees. The records of the Grievance
Board shall be maintained by the
Board and shall be separate from all
other records of the Foreign Affairs
agencies.

§16.11 Grievance Board consideration
of grievances.

(a) Filing of grievance. A grievant
whose grievance is not resolved satis-
factorily under agency procedures
(§16.7) shall be entitled to file a griev-
ance with the Grievance Board no later
than 60 days after receiving the agency
decision. In the event that an agency
has not provided its decision within 90
days of presentation, the grievant shall
be entitled to file a grievance with the
Grievance Board no later than 150 days
after the date of presentation to the
agency. The Board may extend or
waive, for good cause, the time limits
stated in this section.

(b) Exhaustion of agency procedures. In
the event that the Grievance Board
finds that a grievance has not been pre-
sented for agency consideration or that
a grievance has been expanded or modi-
fied to include materially different ele-
ments, the Board shall return the
grievance to the official responsible for
final agency review unless the agency
waives any objection to Board consid-
eration of the grievance without such
review.

(c) Prescription of interim relief. If the
Grievance Board determines that the
agency is considering any action of the
character of separation or termination
of the grievant, disciplinary action
against the grievant, or recovery from
the grievant of alleged overpayment of
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salary, expenses, or allowances, which
is related to a grievance pending before
the Board, and that such action should
be suspended, the agency shall suspend
such action until the Board has ruled
upon the grievance. Notwithstanding
such suspension of action, the head of
the agency concerned or a chief of mis-
sion or principal officer may exclude
an officer or employee from official
premises or from the performance of
specified duties when such exclusion is
determined in writing to be essential
to the functioning of the post or office
to which the officer or employee is as-
signed.

(d) Inquiry into grievances. The Board
shall conduct a hearing at the request
of a grievant in any case which in-
volves disciplinary action, or a griev-
ant’s retirement from the Service
under sections 633 and 634 of the Act, or
which in the judgment of the Board can
best be resolved by a hearing or by
presentation of oral argument. In those
grievances in which the Board holds no
hearing, the Board shall offer to each
party the opportunity to review and to
supplement, by written submission, the
record of proceedings prior to its deci-
sion.

§16.12

(a) Appearances and representation.
The grievant, a reasonable number of
representatives of the grievant’s own
choosing, and a reasonable number of
agency representatives, are entitled to
be present at the hearing. The Griev-
ance Board may, after considering the
views of the parties and any other indi-
viduals connected with the grievance,
decide that a hearing should be open to
others.

(b) Conduct of hearing. (1) Testimony
at a hearing shall be given by oath or
affirmation which any Board member
or person designated by the Board shall
have authority to administer.

(2) Each party shall be entitled to ex-
amine and cross-examine witnesses at
the hearing or by deposition, and to
serve interrogatories answered by the
other party unless the Board finds such
interrogatory irrelevant or immate-
rial. Upon request of the Board, or
upon a request of the grievant deemed
relevant and material by the Board,

Hearing.
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and agency shall promptly make avail-
able at the hearing or by deposition
any witness under its control, super-
vision or responsibility, except that if
the Board determines that the presence
of such witness at the hearing is re-
quired for just resolution of the griev-
ance, then the witness shall be made
available at the hearing, with nec-
essary costs and travel expenses pro-
vided by the agency.

(3) During any hearings held by the
Board, any oral or documentary evi-
dence may be received but the Board
shall exclude any irrelevant, immate-
rial, or unduly repetitious evidence
normally excluded in hearings con-
ducted under the Administrative Pro-
cedures Act (6 U.S.C. 556).

(4) A verbatim transcript shall be
made of any hearing and shall be part
of the record of proceedings.

§16.13 Decisions.

(a) Upon completion of the hearing or
the compilation of such record as the
Board may find appropriate in the ab-
sence of a hearing, the board shall ex-
peditiously decide the grievance on the
basis of the record of proceedings. In
each case the decision of the Board
shall be in writing, shall include find-
ings of fact, and shall include the rea-
sons for the Board’s decision.

(b) If the Grievance Board finds that
the grievance is meritorious, the Board
shall have the authority within the
limitations of the authority of the
head of the agency, to direct the agen-
cy:

(1) To correct any official personnel
record relating to the grievant which
the Board finds to be inaccurate, erro-
neous, or falsely prejudicial;

(2) To reverse and administrative de-
cision denying the grievant compensa-
tion including related within-class sal-
ary increases pursuant to section 625 of
the Act or any other perquisite of em-
ployment authorized by law or regula-
tion when the Board finds that such de-
nial was arbitrary, capricious, or con-
trary to law or regulation;

(3) To retain in service and employee
whose termination would be in con-
sequence of the matter by which the
employee is aggrieved;

(4) To reinstate with back pay, under
applicable law and regulations, an em-
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ployee where it is clearly established
that the separation or suspension with-
out pay of the employee was unjusti-
fied or unwarranted;

(5) To order an extension of the time
of an employee’s eligibility for pro-
motion to a higher class where the em-
ployee suffered career impairment in
consequence of the matter by which
the employee is aggrieved;

(6) To order that an employee be pro-
vided with facilities relating to the
physical working environment which
the employee has been denied arbi-
trarily, capriciously or in violation of
applicable regulation.

(c) Such orders of the Board shall be
final, subject to judicial review as pro-
vided for in section 694 of the Act, ex-
cept that reinstatement of former offi-
cers who have filed grievances under
§16.1(c)(7) shall be presented as Board
recommendations, the decision on
which shall be subject to the sole dis-
cretion of the agency head or designee,
who shall take into account the needs
of the Service in deciding on such rec-
ommendations, and shall not be sub-
jected to judicial review under section
694 of the Act. The reason(s) for the
agency head’s (or designee’s) decision
will be conveyed in writing to the
Board and the grievant.

(d) If the Board finds that the griev-
ance is meritorious and that remedial
action should be taken that directly re-
lates to promotion or assignment of
the grievant, or to other remedial ac-
tion, including additional step in-
creases, not provided for in paragraph
(b) of this section, or if the Board finds
that the evidence before it warrants
disciplinary action against any officer
or employee, it shall make an appro-
priate recommendation to the head of
the agency, and forward to the head of
the agency the record of the Board’s
proceedings, including the transcript of
the hearing, if any. The head of the
agency (or designee, who shall not have
direct responsibility for administrative
management) shall make a written de-
cision to the parties and to the Board
on the Board’s recommendation within
30 days from vreceipt of the rec-
ommendation. A recommendation of
the Board may be rejected in part or in
whole if the action recommended
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would be contrary to law, would ad-
versely affect the foreign policy or se-
curity of the United States, or would
substantially impair the efficiency of
the Service. If the decision rejects the
Board’s recommendation in part or in
whole, the decision shall state specifi-
cally any and all reasons for such ac-
tion. Pending the decision, there shall
be no ex parte communications con-
cerning the grievance between the
agency head, or designee, and any per-
son involved in the grievance pro-
ceeding.

§16.14 Reconsideration of a grievance.

A grievant whose grievance is found
not to be meritorious by the Board
may obtain reconsideration by the
Board only upon presenting newly dis-
covered or previously unavailable ma-
terial evidence not previously consid-
ered by the Board and then only upon
approval of the Board.

§16.15 Judicial review.

Any aggrieved party may obtain judi-
cial review of these regulations, and re-
visions thereto, and final actions of the
agency head (or designee) or the Griev-
ance Board hereunder, in the District
Courts of the United States, in accord-
ance with the standards set forth in
chapter 7 of title 5 of the United States
Code. Section 706 of title 5 shall apply
without limitation or exception.

PART 17—OVERPAYMENTS FROM
THE FOREIGN SERVICE RETIRE-
MENT AND DISABILITY FUND
UNDER THE FOREIGN SERVICE
RETIREMENT AND DISABILITY SYS-
TEM (FSRDS) AND THE FOREIGN
SERVICE PENSION SYSTEM
(FSPS)

Sec.
17.1 General.
17.2 Conditions for waiver of recovery of an
overpayment.
Fault.
Equity and good conscience.
Financial hardship.
Ordinary and necessary living expenses.
Waiver precluded.
Burdens of proof.
Procedures.

17.3
17.4
17.5
17.6
17.7
17.8
17.9

AUTHORITY: 22 U.S.C. 4047(d); 22 U.S.C.
4071(b); 5 U.S.C. 8470(b); 5 CFR 845.301-07.
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SOURCE: 71 FR 16229, Mar. 31, 2006, unless
otherwise noted.

§17.1 General.

This part establishes procedures for
notifying individuals of their rights if
they have received an overpayment
from the Foreign Service Retirement
and Disability Fund under Chapter 8 of
the Foreign Service Act of 1980, as
amended, including their right to con-
test the determination that there has
been an overpayment and the right to
request a waiver of recovery of the
overpayment. This part also provides
the procedures for administrative de-
termination of these rights and for ap-
peals of negative determinations.

§17.2 Conditions for waiver of recov-
ery of an overpayment.

(a) Foreign Service Retirement and Dis-
ability System. Recovery of an overpay-
ment from the Foreign Service Retire-
ment and Disability Fund under the
Foreign Service Retirement and Dis-
ability System may be waived pursu-
ant to section 4047(d), of title 22,
United States Code when the individual
is without fault and recovery would be
against equity and good conscience or
administratively infeasible.

(b) Foreign Service Pension System. Re-
covery of an overpayment from the
Foreign Service Retirement and Dis-
ability Fund under the Foreign Service
Pension System may be waived pursu-
ant to section 4071(b) of title 22, United
States Code and section 8470(b) of title
5, United States Code when the indi-
vidual is without fault and recovery
would be against equity and good con-
science.

(c) When it has been determined that
the recipient of an overpayment is in-
eligible for waiver, the individual is
nevertheless entitled to an adjustment
in the recovery schedule if he or she
shows that it would cause him or her
financial hardship to make payment at
the rate scheduled.

§17.3 Fault.

A recipient of an overpayment is
without fault if he or she performed no
act of commission or omission that re-
sulted in the overpayment. The fact
that the Department of State or other
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agency may have been at fault in initi-
ating an overpayment will not nec-
essarily relieve the individual from 1li-
ability.

(a) Considerations. Pertinent consider-
ations in finding fault are—

(1) Whether payment resulted from
the individual’s incorrect but not nec-
essarily fraudulent statement, which
he/she should have known to be incor-
rect;

(2) Whether payment resulted from
the individual’s failure to disclose ma-
terial facts in his/her possession which
he/she should have known to be mate-
rial; or

(3) Whether he/she accepted a pay-
ment which he/she knew or should have
known to be erroneous.

(b) Mitigation factors. The individual’s
age, physical and mental condition or
the nature of the information supplied
to him or her by the Department of
State or a Federal agency may miti-
gate against finding fault if one or
more contributed to his or her submis-
sion of an incorrect statement, a state-
ment which did not disclose material
facts in his or her possession, or his or
her acceptance of an erroneous over-
payment.

§17.4 Equity and good conscience.

(a) Defined. Recovery is against eq-
uity and good conscience when—

(1) It would cause financial hardship
to the person from whom it is sought;

(2) The recipient of the overpayment
can show (regardless of his or her fi-
nancial circumstances) that due to the
notice that such payment would be
made or because of the incorrect pay-
ment either he/she has relinquished a
valuable right or changed positions for
the worse; or

(3) Recovery could be unconscionable
under the circumstances.

(b) [Reserved]

§17.5 Financial hardship.

(a) Waiver of overpayment will not be
allowed in any case prior to receipt and
evaluation of a completed Statement
of Financial Status, duly sworn by the
recipient of the overpayment.

(b) Financial hardship may be
deemed to exist in, but not limited to,
those situations where the recipient
from whom collection is sought needs
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substantially all of his or her current
income and liquid assets to meet cur-
rent ordinary and necessary living ex-
penses and liabilities.

(1) Considerations. Some pertinent
considerations in determining whether
recovery would cause financial hard-
ship are as follows:

(i) The individual’s financial ability
to pay at the time collection is sched-
uled to be made.

(ii) Income to other family mem-
ber(s), if such member’s ordinary and
necessary living expenses are included
in expenses reported by the individual.

(c) Ezxemptions. Assets exempt from
execution under State law should not
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness, rather primary emphasis shall be
placed upon the individual’s liquid as-
sets and current income in making
such determinations.

§17.6 Ordinary and necessary living
expenses.

An individual’s ordinary and nec-
essary living expenses include rent,
mortgage payments, utilities, mainte-
nance, food, clothing, insurance (life,
health and accident), taxes, install-
ment payments, medical expenses, sup-
port expenses when the individual is le-
gally responsible, and other miscella-
neous expenses which the individual
can establish as being ordinary and
necessary.

§17.7 Waiver precluded.

(a) Waiver of an overpayment cannot
be granted when:

(1) The overpayment was obtained by
fraud; or

(2) The overpayment was made to an
estate.

(b) [Reserved]

§17.8 Burdens of proof.

(a) Burden of the Department of State.
The Bureau of Resource Management,
Department of State, must establish by
the preponderance of the evidence that
an overpayment occurred.

(b) Burden of individual. The recipient
of an overpayment must establish by
substantial evidence that he or she is
eligible for waiver or an adjustment in
the recovery schedule.
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§17.9 Procedures.

(a) Notice. The Bureau of Resource
Management, Department of State,
shall give written notification to any
individual who has received an over-
payment promptly by first-class mail
to the individual at the individual’s
most current address in the records of
the Bureau of Resource Management.
The written notice shall inform the in-
dividual of:

(1) The amount of the overpayment;

(2) The cause of the overpayment;

(3) The intention of the Department
to seek repayment of the overpayment,

(4) The date by which payment
should be made to avoid the imposition
of interest, penalties, and administra-
tive costs;

(5) The applicable standards for the
imposing of interest, penalties, and ad-
ministrative costs;

(6) The department’s willingness to
discuss alternative payment arrange-
ments and how the individual may
offer to enter into a written agreement
to repay the amount of the overpay-
ment under terms acceptable to the
Department; and

(7) The name, address and telephone
number of a contact person within the
Bureau of Resource Management. The
written notice also shall inform the in-
dividual of their right to contest the
overpayment, their right to request a
waiver of recovery of the overpayment,
and the procedures to follow in case of
such contest or request for waiver of
recovery. The notification shall allow
at least 30 days from its date within
which the individual may contest in
writing the overpayment or request a
waiver of recovery, including with
their submission all evidence and argu-
ments in support of their position.

(b) Administrative file. The Bureau of
Resource Management will prepare an
administrative file as a basis for deter-
mination in each case where an indi-
vidual contests a claim to recover
overpayment or requests waiver of re-
covery of the overpayment. On the
basis of the administrative file, the
Chief Financial Officer or his or her
delegate, shall make the final adminis-
trative determination.

(c) Additional information. At any
time before the final administrative
decision, the Department may request
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the individual to supplement his or her
submission with additional factual in-
formation and may request that the in-
dividual authorize the Department of
State to have access to bank and other
financial records bearing on the appli-
cation of these regulations. If the indi-
vidual, without good cause shown, fails
or refuses to produce the requested ad-
ditional information or authorization,
the Department of State is entitled to
make adverse inferences with respect
to the matters sought to be amplified,
clarified, or verified.

(d) Decision and right of appeal. The
final administrative decision shall be
reduced to writing and sent to the indi-
vidual. If the decision is adverse to the
individual, the notification of the deci-
sion shall include a written description
of the individual’s rights of appeal to
the Foreign Service Grievance Board.
The Foreign Service Grievance Board
shall consider any appeal under this
part in accordance with the regulations
of the Board set forth in 22 CFR part
901.

PART 18—REGULATIONS CON-
CERNING POST EMPLOYMENT
CONFLICT OF INTEREST

Subpart A—General Provisions

Sec.
18.1
18.2
18.3
18.4

Scope.
Definitions.
Director General.
Records.

Subpart B—Applicable Rules

18.5 Interpretative
opinions.

standards; advisory

Subpart C—Administrative Enforcement
Proceedings

18.6 Authority to prohibit appearances.

18.7 Report of violation by a former em-
ployee.

18.8 Institution of proceeding.

18.9 Contents of complaint.

18.10 Service of complaint and other papers.

18.11 Answer.

18.12 Motions and requests.

18.13 Representation.

18.14 Hearing examiner.

18.15 Hearings.

18.16 Evidence.

18.17 Depositions.

18.18 Proposed findings and conclusions.

18.19 Decision of the hearing examiner.
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18.20 Appeal to the Board of Appellate Re-
view.
18.21 Decision of the Board of Appellate Re-
view.
18.22 Notice of disciplinary action.
AUTHORITY: 18 U.S.C. 207, as amended, 92
Stat. 1864.

SOURCE: 46 FR 2608, Jan. 12, 1981, unless
otherwise noted.

Subpart A—General Provisions

§18.1 Scope.

This part contains rules governing
disciplinary action against a former of-
ficer or employee of the Department of
State, including the Foreign Service,
because of a violation of the post em-
ployment conflict of interest prohibi-
tions. Such disciplinary action may in-
clude prohibition from practice before
the Department of State and any com-
ponent thereof as defined in this part.

§18.2 Definitions.

For the purpose of this part—

(a) The term Department means the
Department of State and includes the
Foreign Service.

(b) The term Director General means
the Director General of the Foreign
Service and Director of Personnel.

(c) The term practice means any in-
formal or formal appearance before, or,
with the intent to influence, any oral
or written communication to the De-
partment on a pending matter of busi-
ness on behalf of any other person (ex-
cept the United States).

§18.3 Director General.

The Director General shall institute
and provide for the conduct of discipli-
nary proceedings involving former em-
ployees of the Department as author-
ized by 18 U.S.C. 207(j), and perform
such other duties as are necessary or
appropriate to carry out his/her func-
tions under this part.

§18.4 Records.

The roster of all persons prohibited
from practice before the Department
shall be available to public inspection
at the Office of Director General. Other
records may be disclosed upon specific
request, in accordance with appro-
priate disclosure regulations of the De-
partment.
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Subpart B—Applicable Rules

§18.5 Interpretative standards; advi-
sory opinions.

(a) A determination that a former of-
ficer or employee of the Department
violated 18 U.S.C. 207(a), (b) or (c) will
be made in conformance with the
standards established in the interpreta-
tive regulations promulgated, either in
interim or final form by the Office of
Government Ethics and published at 5
CFR part 737.

(b) Former officers and employees of
the Department wanting to know
whether a proposed course of conduct
would be in conformity with the Act or
the interpretive regulations thereunder
may contact the Assistant Legal Ad-
viser for Management to request an ad-
visory opinion.

Subpart C—Administrative
Enforcement Proceedings

§18.6 Authority to prohibit appear-
ances.

Pursuant to 18 U.S.C 207(j), if the Di-
rector General finds, after notice and
opportunity for a hearing, that a
former officer or employee of the De-
partment has violated 18 U.S.C. 207(a),
(b) or (c), the Director General in his/
her discretion may prohibit that per-
son from engaging in practice before
the Department for a period not to ex-
ceed five years, or may take other ap-
propriate disciplinary action.

§18.7 Report of violation by a former
employee.

(a) If an officer or employee of the
Department has reason to believe that
a former officer or employee of the De-
partment has violated any provision of
this part, or if any such officer or em-
ployee receives information to that ef-
fect, he/she shall promptly make a
written report thereof, which report or
a copy thereof shall be forwarded to
the Director General. If any other per-
son has information of such violations,
he/she may make a report thereof to
the Director General or to any officer
or employee of the Department.

(b) The Director General shall coordi-
nate proceedings under this part with
the Department of Justice in cases
where it initiates criminal prosecution.
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§18.8 Institution of proceeding.

Whenever the Director General deter-
mines that there is sufficient reason to
believe that any former officer or em-
ployee of the Department has violated
18 U.S.C. 207(a), (b) or (c), he/she may
institute an administrative discipli-
nary proceeding. The proceeding may
be for that person’s suspension from
practice before the Department or for
some lesser penalty. The proceeding
shall be instituted by a complaint
which names the respondent and is
signed by the Director General and
filed in his/her office. Except in cases
of willfulness, or where time, the na-
ture of the proceeding, or the public in-
terest does not permit, a proceeding
will not be instituted under this sec-
tion until facts or conduct which may
warrant such action have been called
to the attention of the proposed re-
spondent in writing and he/she has
been accorded the opportunity to pro-
vide his/her position on the matter.

§18.9 Contents of complaint.

A complaint shall plainly and con-
cisely describe the allegations which
constitute the basis for the proceeding.
A complaint shall be deemed sufficient
if it fairly informs the respondent of
the charges against him/her so that the
respondent is able to prepare a defense.
Written notification shall be given of
the place and of the time within which
the respondent shall file his/her an-
swer, which time shall not be less than
15 days from the date of service of the
complaint. Notice shall be given that a
decision by default may be rendered
against the respondent in the event he/
she fails to file an answer.

§18.10 Service of complaint and other
papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail; by deliv-
ering it to the respondent or his/her at-
torney or agent of record either in per-
son; or by leaving it at the office or
place of business of the respondent, at-
torney or agent; in any other manner
which has been agreed to by the re-
spondent; or by first-class mail in case
of a person resident abroad.

(b) Service of papers other than com-
plaint. Any paper other than the com-
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plaint may be served upon a respondent
as provided in paragraph (a) of this sec-
tion or by mailing the paper by first-
class mail to the respondent at the last
address known to the Director General,
or by mailing the paper by first-class
mail to the respondent’s attorney or
agent of record. Such mailing shall
constitute complete service.

(c) Whenever the filing of a paper is
required or permitted in connection
with a proceeding, and the place of fil-
ing is not specified by this subpart or
by rule or order of the hearing exam-
iner, the paper shall be filed with the
Director General, Department of State,
Washington, DC 20520. All papers shall
be filed in duplicate.

§18.11 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of institution of the proceeding,
unless on application the time is ex-
tended by the Director General. The
answer shall be filed in duplicate with
the Director General.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint.
The respondent may also state affirma-
tively special matters of defense.

(¢c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as
proved. Failure to file an answer with-
in the time prescribed in the notice to
the respondent, except as the time for
answer is extended by the Director
General shall constitute a waiver of
hearing, and the Director General may
make his/her decision by default with-
out a hearing or further procedure.

§18.12 Motions and requests.

Motions and requests, including re-
quests to intervene, may be filed with
the Director General.

§18.13 Representation.

A respondent or proposed respondent
may appear in person or he/she may be
represented by counsel or other rep-
resentative. The Director General may



§18.14

be represented by an attorney or other
employee of the Department.

§18.14 Hearing examiner.

(a) After an answer is filed, if the Di-
rector General decides to continue the
administrative disciplinary pro-
ceedings, he/she shall appoint a hearing
examiner to conduct those proceedings
under this part.

(b) Authorities. Among other powers,
the hearing examiner shall have au-
thority, in connection with any pro-
ceeding assigned or referred to him/her,
to do the following:

(1) Take evidence under appropriate
formalities;

(2) Make rulings upon motions and
requests;

(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as occa-
sion requires for the orderly disposi-
tion of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

§18.15 Hearings.

Hearings shall be stenographically
recorded and transcribed and the testi-
mony of witnesses shall be taken under
oath or affirmation. Hearings will be
closed unless an open hearing is re-
quested by the respondent, except that
if classified information or protected
information of third parties is likely to
be adduced at the hearing, it will re-
main closed. If either party to the pro-
ceeding fails to appear at the hearing,
after due notice thereof has been sent
to him/her, he/she shall be deemed to
have waived the right to a hearing and
the hearing examiner may make a de-
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cision against the absent party by de-
fault.

§18.16 Evidence.

The rules of evidence prevailing in
courts of law and equity are not con-
trolling in hearings under this part.
However, the hearing examiner shall
exclude evidence which is irrelevant,
immaterial, or unduly repetitious.

§18.17 Depositions.

Depositions for use at a hearing may,
with the consent of the parties in writ-
ing or the written approval of the hear-
ing examiner, be taken by either the
Director General or the respondent or
their duly authorized representatives.
Depositions may be taken upon oral or
written interrogatories. There shall be
at least 10 days written notice to the
other party. The requirement of a 10-
day written notice may be waived by
the parties in writing. When a deposi-
tion is taken upon written interrog-
atories, any cross-examination shall be
upon written interrogatories. Copies of
such written interrogatories shall be
served upon the other party with the
notice, and copies of any written cross-
interrogation shall be mailed or deliv-
ered to the opposing party at least 5
days before the date of taking the
depositions, unless the parties mutu-
ally agree otherwise. Expenses in the
reporting of depositions shall be borne
by the party at whose instance the dep-
osition is taken.

§18.18 Proposed findings and conclu-
sions.

Except in cases where the respondent
has failed to answer the complaint or
where a party has failed to appear at
the hearing, the hearing examiner,
prior to making his/her decision, shall
afford the parties a reasonable oppor-
tunity to submit proposed findings and
conclusions and supporting reasons
therefor.

§18.19 Decision of the hearing exam-
imer.

As soon as practicable after the con-
clusion of a hearing and the receipt of
any proposed findings and conclusions
timely submitted by the parties, the
hearing examiner shall make the ini-
tial decision. The decision shall include
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(a) A statement of findings and con-
clusions, as well as the reasons or basis
therefor, upon all the material issues
of fact, law, or discretion presented on
the record, and

(b) An order of suspension from prac-
tice before the Department or other ap-
propriate disciplinary action, or an
order of dismissal of the complaint.
The hearing examiner shall file the de-
cision with the Director General and
shall transmit a copy thereof to the re-
spondent or his/her attorney of record.
A party adversely affected by the deci-
sion shall be given notice of his or her
right to appeal to the Board of Appel-
late Review (part 7 of this chapter)
within 30 days from the date of the
hearing examiner’s decision.

§18.20 Appeal to the Board of Appel-
late Review.

Within 30 days from the date of the
hearing examiner’s decision, either
party may appeal to the Board of Ap-
pellate Review. The appeal shall be
taken by filing notice of appeal, in
triplicate, with the Board of Appellate
Review, which shall state with particu-
larity exceptions to the decision of the
hearing examiner and reasons for such
exceptions. If an appeal is by the Direc-
tor General, he/she shall transmit a
copy thereof to the respondent. Within
30 days after receipt of an appeal or
copy thereof, the other party may file
a reply brief, in triplicate, with the
Board of Appellate Review. If the reply
brief is filed by the Director General,
he/she shall transmit a copy of it to the
respondent. The Director General shall
transmit the entire case record to the
Board of Appellate Review within 30
days after an appeal has been taken.

§18.21 Decision of the Board of Appel-
late Review.

The Board of Appellate Review shall
decide the appeal on the basis of the
record. The decision of the Board shall
be final, and not subject to further ad-
ministrative review. Copies of the
Board’s decision shall be forwarded
promptly to the parties by the Board.

§18.22 Notice of disciplinary action.
Upon the issuance of a final order

suspending a former officer or em-

ployee from practice before the Depart-
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ment, the Director General shall give
notice thereof to appropriate officers
and employees of the Department. Offi-
cers and employees of the Department
shall refuse to participate in any ap-
pearance by such former officer or em-
ployee or to accept any communication
which constitutes the prohibited prac-
tice before the Department during the
period of suspension. The Director Gen-
eral shall take other appropriate dis-
ciplinary action as may be required by
the final order.

PART 19—BENEFITS FOR SPOUSES
AND FORMER SPOUSES OF PAR-
TICIPANTS IN THE FOREIGN SERV-
ICE RETIREMENT AND DISABILITY
SYSTEM

Sec.
19.1
19.2
19.3
19.4

Authorities.

Definitions.

Participants.

Special rules for computing creditable
service for purposes of payments to
former spouses.

19.5 Required notifications to department
respecting spouses and former spouses.
19.5-1 Notification from participant or an-

nuitant.
19.5-2 Notification to
former spouses.
19.5-3 Residence of spouse during service at
unhealthful post.

19.6 Court orders and divorce decrees.

19.6-1 Orders by a court.

19.6-2 Qualifying court order.

19.6-3 Application for payment.

19.6-4 Date of court orders.

19.6-5 Preliminary review.

19.6-6 Notification.

19.6-7 Decision.

19.6-8 Allotment to beneficiary.

19.6-9 Limitations.

19.6-10 Liability.

19.7 Spousal agreements.

19.7-1 Purpose.

19.7-2 Agreement with spouse.

19.7-3 Agreement with former spouse.

19.7-4 Form of agreement.

19.7-5 Limitations.

19.7-6 Duration and precedence of spousal
agreements.

19.8 Obligations of members.

19.9 Pension benefits for former spouses.

19.9-1 Entitlement.

19.9-2 Commencement and termination.

19.9-3 Computation and payment of pension
to former spouse.

19.9-4 Effect on annuitant.

19.10 Types of annuities to members.

19.10-1 Full annuity.

Department from
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19.10-2 Reduced annuity with regular sur-
vivor annuity to spouse or former spouse.

19.10-3 Marriage after retirement.

19.10-4 Death or divorce of a spouse and re-
marriage after retirement.

19.10-5 Reduced annuity with additional
survivor annuity to spouse of former
spouse.

19.10-6 Benefits for recall service.

19.11 Survivor benefits.

19.11-1 Kinds of survivor benefits.

19.11-2 Regular survivor annuity for
former spouse.

19.11-3 Regular
spouse.

19.11-4 Procedure in event a spouse or
former spouse is missing.

19.11-5 Commencement, termination
adjustment of annuities.

19.11-6 Death during active duty.

19.11-7 Annuity payable to surviving child
or children.

19.11-8 Required elections between survivor
benefits.

19.12 Employment in a Government agency.

19.13 Lump-sum payment.

19.13-1 Lump-sum credit.

19.13-2 Share payable to a former spouse.

19.13-3 Payment after death of principal.

19.14 Waiver of annuity.

a

survivor annuity for a

and

AUTHORITY: Secs. 206 and 801 of Foreign
Service Act of 1980 (94 Stat. 2079, 2102); Sec.
4 of Act of May 26, 1949 (22 U.S.C. 2658).

SOURCE: 46 FR 12958, Feb. 19, 1981, unless
otherwise noted. Redesignated at 46 FR 18970,
Mar. 27, 1981.

§19.1 Authorities.

Chapter 8 of the Foreign Service Act
of 1980 (Pub. L. 96-465, 94 Stat. 2102)
(hereafter ‘‘the Act’), and any Execu-
tive order issued under authority of
section 827 of the Act.

§19.2 Definitions.

(a) Agencies means the Department,
the Agency for International Develop-
ment (AID), the International Commu-
nication Agency (USICA), the Foreign
Agricultural Service (FAS), and the
Foreign Commercial Service (FCS).

(b) Annuitant means any person in-
cluding a former participant or sur-
vivor who meets all requirements for
an annuity from the Fund under the
provisions of the Foreign Service Act
of 1980, or any other law and who has
filed claim therefor.

(c) Basic salary means the salary
fixed by law or administrative action
before deductions and exclusive of ad-
ditional compensation of any kind. It
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includes the salary fixed by sections
401, 402, 403, and 406 of the Act and sal-
ary incident to assignment under sec-
tion 503 of the Act. Basic salary ex-
cludes premium pay for overtime,
night, Sunday and holiday work, allow-
ances, post and special differentials,
and chargé pay.

(d) Chief of Mission means a principal
officer in charge of a diplomatic mis-
sion of the United States or of a United
States Office abroad which has been
designated diplomatic in nature or any
member of the Foreign Service as-
signed under the terms of the Act to be
chargé d’affaires or head of such a mis-
sion or office.

(e) Child means, except with ref-
erence to lump-sum payments, an un-
married child, under the age of 18
years, or such unmarried child regard-
less of age who because of physical or
mental disability incurred before age
18 is incapable of self-support. In addi-
tion to the offspring of the participant,
the term includes:

(1) An adopted child;

(2) A stepchild or recognized natural
child who received more than one-half
support from the participant; and

(3) A child who lived with and for
whom a petition of adoption was filed
by a participant, and who is adopted by
the surviving spouse of the participant
after the latter’s death. ‘“Child” also
means an unmarried student under the
age of 22 years. For this purpose, a
child whose twenty-second birthday oc-
curs before July 1 or after August 31 of
a calendar year, and while a student, is
deemed to have become 22 years of age
on the first day of July after the birth-
day.

(f) Court means any court of any
State or of the District of Columbia.

(g) Court Order means any court de-
cree of divorce or annulment, or any
court approved property settlement
agreement incident to any court decree
of divorce or annulment.

(h) Department means the Depart-
ment of State.

(i) Divorce means the dissolution of a
marriage by a final decree of divorce or
annulment.

(j) Expressly provided for means a di-
rection by a court order to divide a
member’s Foreign Service Retirement
benefits or survivor benefits and
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awarding a portion of such benefits to
an eligible beneficiary.

(k) Former spousel means a former
wife or husband of a participant or
former participant who was married to
such participant for not less than ten
years during periods of service by that
participant which are creditable under
section 816 of the Act provided the par-
ticipant was making contributions to
the Fund under section 805 of the Act
during some portion of such service,
and provided the divorce occurred after
February 15, 1981. For this purpose, a
former spouse shall not be considered
as married to a participant for periods
assumed to be creditable under section
808 of the Act in the case of a disability
annuity or section 809 of the Act in the
case of a death in service. A former
spouse will be considered married to a
participant for any extra period of
creditable service provided under sec-
tion 817 of the Act for service at an
unhealthful post during which the
former spouse resided with the partici-
pant. See §19.5-3 for procedures to de-
termine this extra period of marriage.

(1) Fund means the Foreign Service
Retirement and Disability Fund.

(m) M/MED means the Department’s
Office of Medical Services.

(n) Military and mnaval service means
honorable active service:

(1) In the Armed Forces of the United
States;

(2) In the Regular or Reserve Corps of
the Public Health Service after June
30, 1960; or

(3) As commissioned officer of the
National Oceanic and Atmospheric Ad-
ministration or predecessor organiza-
tion after June 30, 1961.

However, this definition does not in-
clude service in the National Guard,
except when ordered to active duty in
the service of the United States.

1Note: Section 804(6) of the Act defines
‘“‘former spouse’ with respect to duration of
marriage as being married to a participant
‘‘for not less than 10 years during periods of
service by that participant which are cred-
itable under section 816.”” The Department
interprets this as necessarily implying that
the marriage must have covered a period of
at least one day while the member of the
Foreign Service was a participant in the Sys-
tem.

69

§19.2

(o) Participant means a person as de-
scribed in §19.3.

(p) Previous spouse means any person
formerly married to a principal, wheth-
er or not such person qualifies as a
former spouse under paragraph (k) of
this section.

(q) Principal means a participant or
former participant whose service forms
the basis for a benefit under chapter 8
of the Act for a spouse, previous
spouse, former spouse or child of a par-
ticipant.

(r) PER/ER/RET means the Depart-
ment’s Retirement Division in the Bu-
reau of Personnel.

(s) Pro rata share means, in the case
of any former spouse of any participant
or former participant, a percentage
which is equal to the percentage that
(1) the number of years and months
during which the former spouse was
married to the participant during the
creditable service of that participant is
of (2) the total number of years and
months of such creditable service.
When making this calculation, item (1)
is adjusted in accordance with para-
graph (K) of this section and item (2) is
adjusted in accordance with §19.4. In
the total period, 30 days constitutes a
month and any period of less than 30
days is not counted.

(t) Spousal agreement means any writ-
ten agreement between a participant or
former participant, and the partici-
pant’s spouse or former spouse.

(u) Student means a child regularly
pursuing a full-time course of study or
training in residence in a high school,
trade school, technical or vocational
institute, junior college, university, or
comparable recognized educational in-
stitution. A child who is a student
shall not be deemed to have ceased to
be a student during any interim be-
tween school years, semesters, or
terms if the interim or other period of
nonattendance does not exceed 5 cal-
endar months and if the child shows to
the satisfaction of the Retirement Di-
vision (PER/ER/RET) that the child
has a bona fide intention of continuing
to pursue such course during the school
year, semester, or term immediately
following the interim.

(v) Surviving spouse means the sur-
viving wife or husband of a participant
or annuitant who, in the case of death
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in service or marriage after retire-
ment, was married to the participant
or annuitant for at least one year im-
mediately preceding death or is the
parent of a child born of the marriage.
(w) System means the Foreign Service
Retirement and Disability System.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.3 Participants.

The following persons are partici-
pants in the System:

(a) Members of the Service serving
under a career appointment or as a ca-
reer candidate under section 306 of the
Act (1) in the Senior Foreign Service,
or (2) assigned to a salary class in the
Foreign Service Schedule;

(b) Any person not otherwise entitled
to be a participant who has served as
chief of mission or an ambassador at
large for an aggregate period of 20
years or more, exclusive of extra serv-
ice credit for service at unhealthful
posts, and who has paid into the Fund
a special contribution for each year of
service;

(c) Any individual who was appointed
as a Binational Center Grantee and
who completed, prior to February 15,
1981, at least 5 years of satisfactory
service as a grantee, as determined by
the Director of Personnel of USICA, or
under any other appointment under the
Foreign Service Act of 1946, as amend-
ed, who has paid into the Fund a spe-
cial contribution for such service.

(d) Any person converted to the com-
petitive service pursuant to section
2104 of the Act who elects to partici-
pate in the System pursuant to section
2106(b)(1) or (2) shall remain a partici-
pant so long as he/she is employed in
an agency which is authorized to uti-
lize the Foreign Service personnel sys-
tem.

§19.4 Special rules for computing
creditable service for purposes of
payments to former spouses.

For purposes of determining the pro
rata share of annuity, survivor annuity
or lump-sum payable to a former
spouse, the following shall be consid-
ered creditable service—

(a) The entire period of a principal’s
approved leave without pay during full-
time service with an organization com-
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posed primarily of Government em-
ployees irrespective of whether the
principal elects to make payments to
the Fund for this service;

(b) The entire period of Government
service for which a principal received a
refund of retirement contributions
which he/she has not repaid unless the
former spouse received under §19.13 a
portion of the (lump-sum) refund or un-
less a spousal agreement or court order
provided that no portion of the refund
be paid to the former spouse; and

(c) All creditable service including
service in excess of 35 years.

The period covered by the credit for
unused sick leave is not creditable for
this purpose.

§19.5 Required notifications to De-
partment respecting spouses and
former spouses.

§19.5-1 Notification from participant
or annuitant.

If a participant or former participant
becomes divorced on or after February
15, 1981, he/she shall notify the Depart-
ment (PER/ER/RET) of the divorce on
or prior to its effective date. The no-
tice shall include the effective date of
the divorce, the full name, mailing ad-
dress, and date of birth of the former
spouse and the date of the member’s
marriage to that person, and enclose a
certified copy of the divorce decree. If
there is a court order or spousal agree-
ment concerning payment or non-
payment of Foreign Service benefits to
the former spouse, the original or a
certified copy of the order or agree-
ment shall also be forwarded to PER/
ER/RET. In the absence of a court
order or spousal agreement providing
otherwise, the Department will pay a
pro rata share of the member’s benefits
to the former spouse. (A former spouse
of a former participant who separated
from the Service on or before February
15, 1981 is not eligible for a pension
under §19.9, i.e., not eligible for a pro
rata share of the principal’s annuity.)
Upon receipt of notice of a divorce, a
court order, or spousal agreement, the
Department will proceed as indicated
in §19.6 or §19.7. Delinquent notice to
the Department of the divorce of an an-
nuitant will result in retroactive pay-
ments to any qualified former spouse
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to the extent that the retroactive pay-
ments can be deducted from future an-
nuity payments to the principal as
stated in §19.6-4.

§19.5-2 Notification to
from former spouses.

A former spouse is obligated to no-
tify the Department of the following on
a timely basis:

(a) A divorce from a participant or
former participant when the former
spouse is notified by the court of the
divorce before the participant is noti-
fied;

(b) Any change in address; and

(c) Any remarriage.

Notices shall be sent to the Depart-
ment of State, Attention PER/ER/RET,
Washington, DC 20520.

Department

§19.5-3 Residence of spouse during
service at unhealthful post.

(a) The calculation of the pro rata
share of benefits for a former spouse,
and the determination of whether a
person qualifies as a ‘‘former spouse”
depends on the length of the marriage.
The latter, under the definition in the
Act and when the principal has re-
ceived extra service credit for an as-
signment to an unhealthful post, de-
pends upon whether a spouse has re-
sided with the principal at the
unhealthful post. In order to determine
residency for this purpose, whenever a
married participant is assigned to an
unhealthful post for which he/she does
not receive post differential and does
receive or request extra service credit,
the participant shall report on Form
OF-140, Election to Receive Extra
Service Credit Towards Retirement,
whether his/her spouse is or is not re-
siding at the post. Although a chief of
mission is not required to submit Form
OF-140 in order to receive extra credit
for service at an unhealthful post, he/
she must nevertheless submit this form
if the chief of mission has a spouse that
does not accompany him/her at post for
the entire assignment. Both the partic-
ipant and spouse shall sign the com-
pleted form. If there is a change in resi-
dence of the spouse during the assign-
ment, a new joint Form OF-140 shall be
filed to report the change.

(b) Whenever a participant retires or
becomes divorced, or whenever a
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former participant becomes divorced
who has extra service credit for assign-
ment at unhealthful posts completed
prior to the issuance of this regulation
who was married during at least a por-
tion of the assignment, the participant
or former participant shall submit a
statement to PER/ER/RET reporting
on whether his/her spouse resided at
the unhealthful post and the dates of
such residence. The statement shall be
signed by the principal and his/her
spouse or former spouse whenever pos-
sible.

(c) In the event of a disagreement be-
tween a principal and his/her spouse or
former spouse concerning residency at
an unhealthful post, or the submission
of a report or statement by a principal
showing a period of nonresidence at a
post by a spouse which is not signed by
the spouse, the determination of resi-
dence will be made by PER/ER/RET
and based on records in the Depart-
ment of payments for travel and allow-
ances plus any other evidence that can
be adduced. In the absence of any evi-
dence to the contrary, the assumption
will be made that the spouse resided at
the post.

§19.6 Court orders and divorce de-
crees.

§19.6-1 Orders by a court.

(a) A court may—

(1) Fix the amount of any pension to
a former spouse under §19.9, or order
that none be paid;

(2) Fix the amount of any regular
survivor annuity to a former spouse
under paragraphs (a) and (b) of §19.11,
or order that none be paid;

(3) Order provision of an additional
survivor annuity for a spouse or former
spouse under §19.10-5;

(4) Fix the amount of any benefit
under §19.10-6 based on recall service
payable to a former spouse to whom
the annuitant was married during any
portion of the recall service, or order
that none be paid;

(5) Fix the amount of any lump-sum
payable to a former spouse under §19.13
or order that none be paid;

(6) Order, to the extent consistent
with any obligation stated in §19.8 be-
tween a participant and a former
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spouse, and pursuant to any court de-
cree of divorce, legal separation or an-
nulment or any court ordered or ap-
proved property settlement agreement
incident to any court decree of divorce,
legal separation, or annulment, that
any payment from the Fund which
would otherwise be made to a former
participant based on his/her service
shall be paid (in whole or in part) by
the Secretary of State to a previous
spouse or child of such participant. No
apportionment under this paragraph
may be made of a payment authorized
to be paid to a survivor of a participant
or annuitant.

(b) An order by a court that does not
meet the definition of ‘‘court” in
§19.2(f) is not valid for purposes of this
section even though a divorce decree
issued by such court may be a basis for
pro rata share payments to a former
spouse as described in these regula-
tions.

§19.6-2 Qualifying court order.

(a) To be valid for purposes of this
section, a court order must be found to
be ‘‘qualified” by PER/ER/RET acting
for the Secretary of State. A qualifying
court order must—

(1) Be consistent with the terms of
the Act and applicable regulations;

(2) Not direct payment of an amount
in excess of the maximum amount au-
thorized to be paid by the relevant reg-
ulation;

(3) Direct that payments be made to
an eligible beneficiary from a prin-
cipal’s Foreign Service retirement ben-
efit or survivor benefit. If a court di-
rects or implies that a principal, rather
than the Secretary of State or the Gov-
ernment, make the payments, the
order will not be considered qualified
unless the principal does not object
during the 30-day notice period pro-
vided under §19.6-6;

(4) Define the amount to be paid to a
beneficiary in way so that it can be
readily calculated from information in
the normal files of the Department;

(5) Not make payment contingent
upon events other than those on which
other payments from the Fund are
based such as age, marital status and
school attendance; and
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(6) Not be in conflict with any pre-
viously issued court order which re-
mains valid.

(b) No apportionment of annuity to a
beneficiary under §19.6-1(a) (1) or (6)
shall exceed the net annuity of the
principal. The net annuity is computed
by excluding from the gross annuity
the amounts which are:

(1) Owed by the individual to the
United States;

(2) Deducted for health benefits pre-
miums pursuant to section 8906 of Title
5, United States Code;

(3) Deducted for life insurance pre-
miums under the Government Life In-
surance Program;

(4) Owed due to overpayment of annu-
ity;

(5) Properly withheld for Federal in-
come tax purposes, if amounts with-
held are not greater than they would
be if the individual claimed all depend-
ents to which he/she was entitled.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.6-3 Application for payment.

(a) To receive payment from the
Fund pursuant to a court award, the
beneficiary must submit an application
in writing to the Chief of the Retire-
ment Division (PER/ER/RET), Depart-
ment of State, Washington, DC 20520.
The application must be typed or print-
ed, signed by the beneficiary, and in-
clude—

(1) The full name, date of birth, cur-
rent address and current marital status
of the beneficiary;

(2) Full name and date of birth of the
participant or former participant and
his/her date of birth or other identi-
fying information;

(3) Relationship to the beneficiary,
and if a spouse or former spouse, date
of marriage to and/or divorce from the
participant;

(4) A statement that the court order
has not been amended, superseded, or
set aside;

The original of the court order or a re-
cently certified copy must be enclosed
with the application, or a statement
appended that such a copy has been
sent to the Department by other
means.
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(b) When payments are subject to ter-
mination upon the occurrence of a con-
dition subsequent, such as marriage,
remarriage or termination of school-
ing, or death of the principal, no pay-
ment will be made until the bene-
ficiary submits a statement to PER/
ER/RET that—

(1) The condition has not occured;

(2) He/she will notify the Department
(PER/ER/RET) within 15 calendar days
of the occurrence of the condition sub-
sequent; and

(3) He/she will be personally liable for
any overpayment to him/her resulting
from the occurrence of the condition
subsequent. PER/ER/RET may require
periodic recertification of these state-
ments.

§19.6-4 Date of court orders.

(a) A court order directing or barring
payment of a pension to a former
spouse under §19.9 may not be given ef-
fect by the Department if it is issued
more than 12 months after the divorce
becomes final. A court order adjusting
the amount of a regular or additional
survivor annuity to a former spouse
under §19.11-2 or §19.10-5 may not be
given effect by the Department if it is
issued after the death of the principal.

(b) A court order issued within 12
months after a divorce becomes final
directing payment of a pension to a
former spouse in an amount other than
provided in §19.9 may be made retro-
actively effective to the first of the
month in which the divorce becomes
final if so specified by the court. In
such event, the Department will adjust
any future payments that may become
due to an annuitant and a former
spouse by increasing one and cor-
respondingly reducing the other in
order to give effect to the order of the
court. However, if future payments to
one party are not due, as for example if
a court orders that no payments be
made to a former spouse, or that 100
percent of an annuity be paid as pen-
sion to a former spouse, the Depart-
ment will not give retroactive effect to
a court order by collecting overpay-
ments from one party in order to pay
them to the other party and will not
make overpayments from the Fund.

(c) A court order under this chapter
involving any payment other than a
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pension to a former spouse under §19.9
may not be given retroactive effect and
shall not be effective until it is deter-
mined to be a qualifying order under
§19.6-5.

§19.6-5 Preliminary review.

(a) Upon receipt of an application for
payment under §19.6-3, PER/ER/RET
will determine whether—

(1) The application is complete;

(2) The applicant is an eligible bene-
ficiary under this chapter; and

(3) The court order is a qualifying
order. If the application is completed,
the beneficiary is eligible and the court
order appears on its face to be a quali-
fying order, PER/ER/RET will provide
the notification required by §19.6-6,
otherwise, it will notify the applicant
of any deficiency or requirement for
additional information, and if the order
is determined to be non-qualifying, the
basis for such determination.

(b) Upon receipt of a certified copy of
a final decree of divorce, PER/ER/RET
will determine whether—

(1) It is a valid decree. Any decree
recognized as valid by the parties will
be considered valid for this purpose. In
addition, any non-recognized decree
will be considered valid for this pur-
pose unless:

(i)(A) Neither party was domiciled
within the court’s jurisdiction, and

(B) The party denying recognition
did not participate in the proceedings,
or

(ii) The party denying recognition
was not afforded notice of the pro-
ceedings (actual or constructive);

(2) A related court order has been
submitted by either party; and

(3) A pro rata share payment is or
may become due the former spouse. If a
divorce decree is deemed valid under
this paragraph, a pro rata share pay-
ment is due a former spouse unless
PER/ER/RET is in receipt of a court
order which it has deemed qualified
under paragraph (a) of this section, or
a valid spousal agrement providing
otherwise. If it determines that a pro
rata share payment is due, it will pro-
vide the notification required by §19.6-
6, otherwise, unless action is being
taken pursuant to a related court
order, it will notify both parties to the
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divorce the reason a pro rata share
payment is not payable.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.6-6 Notification.

(a) Notification to a principal. When-
ever PER/ER/RET receives from a
former spouse or other eligible bene-
ficiary—

(1) a court order which it deems
qualified that requires payment to the
beneficiary; or

(2) A final decree of divorce which it
deems valid together with a request for
a pro rata share payment—PER/ER/
RET will send a copy of the document
to the principal and a notice stating:
(i) That PER/ER/RET deems the order
qualified or the divorce decree valid,
(ii) that payments will be made from
the principal’s account to the bene-
ficiary and the effective date of such
payments, (iii) the effect of such pay-
ments on the principal’s retirement
benefit. In the case of any court order
with retroactive or immediate effect,
and in the case of pro rata share pay-
ments, the amounts will be withheld
from future payments to the principal
but will not be paid to the beneficiary
for 30 days from the notice date in
order to give the principal an oppor-
tunity to contest the court order or the
validity of the divorce.

PER/ER/RET will provide the former
spouse or other beneficiary the same
information, stating the exact amount
that will be payable to the beneficiary
and explaining how that amount was
calculated.

(b) Notification to a former spouse.
When PER/ER/RET receives from a
principal—(1) a court order which it
deems qualified that requires or forbids
payment to a former spouse; or (2) a
final decree of divorce which it deems
valid without an accompanying court
order—PER/ER/RET will send a copy of
the document to the former spouse and
a notice stating: (i) That PER/ER/RET
deems the court order qualified or the
divorce decree valid, (ii) that PER/ER/
RET intends to honor the court decree
or to make pro rata share payments be-
cause of the divorce, (iii) the effective
date, exact amount, and method of cal-
culation of any payments to the former
spouse.
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PER/ER/RET will provide the same in-
formation to the principal and will ex-
plain the effect any payment to a
former spouse will have on the prin-
cipal’s retirement benefit.

§19.6-7 Decision.

(a) When a response has not been re-
ceived by PER/ER/RET from a prin-
cipal within the 30-day period under
§19.6-6a, payment will be made in ac-
cordance with the notification. When a
response is received, the Chief, PER/
ER/RET will consider the response. If
it is shown that a court order is not
qualifying or that a divorce is not valid
under terms of the Act and these regu-
lations, payment proposed in the noti-
fication will not be made. In such a
case, PER/ER/RET will advise both
parties of the basis for its decision and
the alternative action, if any, that it
proposes to take.

(b) If a principal responding to a noti-
fication under §19.6-6a objects to the
payment or other action proposed by
the Department in the notification
based on the validity of the court order
or divorce decree, and the record con-
tains support for the objection, PER/
ER/RET will grant the principal 30
days to initiate formal legal action to
determine the validity of the objection,
will continue to delay payment to the
former spouse or other beneficiary dur-
ing this period, and will notify the ben-
eficiary of this action. If evidence is
submitted that formal legal action has
been started within the 30-day period,
the amount of any proposed payment
to a former spouse or other beneficiary
will continue to be withheld from any
payments due the principal, but no
payment will be made to the former
spouse or other beneficiary until a ju-
dicial decision is rendered or agree-
ment reached between the parties.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.6-8 Allotment to beneficiary.

If a court order is not a qualifying
court order because it directs or im-
plies that payment to the beneficiary
is to be made by the principal rather
than the Secretary of State, the prin-
cipal may make an allotment to the
beneficiary from his/her annuity. An
annuitant may also make an allotment
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from his/her annuity to a previous
spouse in the absence of a court order.

§19.6-9 Limitations.

(a) Retirement benefits are subject to
apportionment by court order under
§19.6-1(a)(6) only while the principal is
living. Payment of apportioned
amounts will be made only to a pre-
vious spouse and/or the children of the
principal. Such payments will not be
made to any of the following:

(1) Heirs or legatees of the previous
spouse;

(2) Creditors of either the principal or
the previous spouse; or

(3) Assignees of either the principal
or the previous spouse.

(b) The amount of any court ordered
payment may not be less than one dol-
lar and, in the absence of compelling
circumstances, shall be in whole dol-
lars.

(c) In honoring and complying with a
court order, the Department shall not
be required to disrupt the scheduled
method of accruing retirement benefits
or the normal timing for making such
payments, despite the existence of any
special schedule relating to a previous
spouse or other beneficiary.

(d) In cases where the court order ap-
portions a percentage of the retirement
benefits, PER/ER/RET will initially de-
termine the amount of proper pay-
ment. That amount will only be in-
creased by future cost-of-living in-
creases unless the court directs other-
wise.

§19.6-10 Liability.

(a) The Department shall not be lia-
ble for any payment made from retire-
ment benefits pursuant to a court
order if such payment is made in ac-
cordance with the provisions of this
chapter.

(b) In the event that the Secretary is
served with more than one court order
with respect to the same retirement
benefits, the benefits shall be available
to satisfy the court orders on a first-
come, first-served basis.

(c) A previous spouse or other bene-
ficiary may request that an amount be
withheld from the retirement benefits
of a principal or survivor of a principal
which is less than the amount stipu-
lated in a court order, or otherwise
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scheduled to be paid to the beneficiary
under this chapter. This lower amount
will be deemed a complete fulfillment
of the obligation of the Department for
the period in which the request is in ef-
fect. See §19.14.

§19.7 Spousal agreements.

§19.7-1 Purpose.

A spousal agreement may be used by
both parties to establish an agreed-
upon level of benefits to a spouse or a
former spouse and to relieve the partic-
ipant of responsibility for providing a
higher level of benefits.

§19.7-2 Agreement with spouse.

(a) A spousal agreement between a
participant and a spouse may waive or
fix the level of a regular survivor annu-
ity under §19.11-3. If an agreement is
filed, it will assure the spouse that the
agreed-upon level of survivor annuity
will be paid, irrespective of a future di-
vorce provided the survivor meets the
definition of ‘‘former spouse” in
§19.2(k). If an agreement is not filed,
the participant’s annuity will be re-
duced under §19.10-2 to provide the
maximum regular survivor annuity for
the spouse, but in the event of a future
divorce if the spouse meets the defini-
tion of ‘‘former spouse,” that person
will be entitled only to a pro rata share
of the survivor annuity. An agreement
under this paragraph may be filed with
PER/ER/RET at any time prior to re-
tirement (commencement of the prin-
cipal’s annuity).

(b) A spousal agreement between an
annuitant and a spouse filed with PER/
ER/RET before commencement of a
supplemental annuity for recall service
may waive a supplemental survivor an-
nuity that would otherwise be provided
for a spouse under §19.10-6.

(c) A spousal agreement between a
participant or former participant and a
spouse may be filed with PER/ER/RET
at any time in accordance with §19.10-
5 and provide for an additional survivor
annuity for the spouse.

(d) A spousal agreement filed under
paragraph (a), (b), or (¢c) remains valid
and binding in the event of divorce if
the spouse qualifies as a former spouse.
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§19.7-3 Agreement with former

spouse.

(a) A spousal agreement between a
participant or former participant and a
former spouse may waive, reduce or in-
crease the following benefits for a
former spouse;

(1) A pension under §19.9;

(2) A regular survivor annuity under
§19.11-2;

(3) A supplemental survivor annuity
under §19.10-6;

(4) A Tump sum payment for regular
or recall service under §19.13.

A spousal agreement shall also be used
by a participant or former participant
who has a former spouse on February
15, 1981, to elect a regular survivor an-
nuity for such former spouse in accord-
ance with §19.11-2(e). An agreement to
establish or increase any benefit for a
former spouse entered into while the
principal is married to someone else,
must be signed and agreed to by both
the spouse and the former spouse. An
agreement affecting pension benefits
may be filed at any time and will gov-
ern payments made after its accept-
ance by PER/ER/RET. An agreement
affecting a regular survivor annuity
must be filed before the end of the 12-
month period after the divorce involv-
ing that former spouse or at the time
of retirement, whichever occurs first,
except as authorized in §19.11-2(b) for
persons retired on February 15, 1981, or
in §19.11-2(e) with respect to persons
who were former spouses on February
15, 1981. This filing requirement stated
in the Act makes it impossible to ad-
just, other than by court order, a reg-
ular survivor annuity for a former
spouse when the divorce occurs after a
retirement which occurs on or after
February 15, 1981. The survivor annuity
for the former spouse in such case is
fixed by any spousal agreement entered
into prior to the divorce, by §19.11-2 or
by court order. An agreement affecting
supplemental survivor benefits or
lump-sum payments must be filed be-
fore the supplemental annuity of the
principal begins or lump-sum payment
is made.

(b) A spousal agreement between a
participant or former participant and a
former spouse may be filed with PER/
ER/RET at any time in accordance
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with §19.10-5 to provide an additional
survivor annuity for the former spouse.

§19.7-4 Form of agreement.

(a) A spousal agreement is any legal
agreement between the parties accept-
ed by PER/ER/RET as meeting the re-
quirements of this section. If in accord-
ance with the regulations, PER/ER/
RET will accept as a valid spousal
agreement a property settlement
agreed to by the parties and approved
by a court regardless of the date of the
agreement.

(b) A spousal agreement must either
be authenticated by a court or nota-
rized.

§19.7-5 Limitations.

(a) A spousal agreement may not pro-
vide for any payment from the Fund in
excess of the amount otherwise author-
ized to be paid, or at a time not author-
ized by these regulations, or to a per-
son other than a spouse or former
spouse.

(b) A spousal agreement must be filed
with the Department, Attention PER/
ER/RET, and accepted by that office as
in conformance with the Act and these
regulations prior to the times specified
in §§19.7-2 and 19.7-3. That office will
provide advice to the parties on the va-
lidity of any proposed agreement and
on proper format.

(c) A spousal agreement may apply
only to payments from the Fund for pe-
riods after receipt of a valid agreement
by the Department.

(d) Paragraphs (b), (¢) and (d) of
§§19.6-9 and 19.6-10 apply to spousal
agreements and payments made pursu-
ant to spousal agreements to the same
extent that they apply to court orders
and court ordered payments.

§19.7-6 Duration and precedence of
spousal agreements.

(a) A spousal agreement may be re-
vised or voided by agreement of the
parties (by filing a new agreement
under this section) at any time prior to
the last day for filing an agreement de-
termined in accordance with §19.7-2 or
§19.7-3, except spousal agreements for
additional survivor annuities are irrev-
ocable. After the last day for filing a
particular agreement, such agreement
is irrevocable.
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(b) A valid spousal agreement entered
into subsequent to the issuance of a
court order affecting the same parties
will override the court order, and shall
govern payments from the Fund.

(c) A spousal agreement may not
override a previous spousal agreement
involving the same principal but a dif-
ferent spouse or former spouse without
agreement of such spouse or former
spouse.

§19.8 Obligations of members.

Participants and former participants
are obligated by the Act and these reg-
ulations to provide the following bene-
fits to others and must accept the nec-
essary reductions in their own retire-
ment benefits to meet these obliga-
tions:

(a) A pension to a former spouse pur-
suant to §19.9;

(b) A court ordered apportionment of
annuity to a previous spouse or child
under §19.6-1 (a)(6) (the benefit to a
child referred to here is paid during the
annuitant’s lifetime as distinguished
from the automatic survivorship annu-
ity to a child described in §19.11-7);

(c) A regular survivor annuity to a
former spouse who has not remarried
prior to age 60, and to a spouse to
whom married when annuity com-
mences, pursuant to §§19.11-2 and 19.11-
3;

(d) An additional survivor annuity
for a spouse or former spouse under
§19.10-5 when elected by the partici-
pant or ordered by a court;

(e) Lump-sum payments to a former
spouse pursuant to §19.13;

(f) Benefits ordered by a court under
§19.6 or specified in a spousal agree-
ment under §19.7.

§19.9 Pension benefits
spouses.

for former

§19.9-1 Entitlement.

(a) Unless otherwise expressly pro-
vided by a spousal agreement under
§19.7 or a court order under §19.6, a per-
son who, after February 15, 1981, be-
comes a former spouse of a participant
(or former participant who separated
from the Service after February 15,
1981) and who has not remarried prior
to becoming 60 years of age, becomes
entitled to a monthly pension benefit
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effective on a date determined under
§19.9-2 in an amount determined under
§19.9-3.

(b) A former spouse shall not be
qualified for a pension under this sub-
section if, before the commencement of
that pension, the former spouse remar-
ries before becoming 60 years of age.

(c) A pension benefit under this sec-
tion is treated the same as a survivor
annuity for purposes of §19.11-5(b): a
former spouse who elects to receive a
pension under this section must waive
simultaneous receipt of any survivor
annuity.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.9-2 Commencement and termi-

nation.

(a) The pension of a former spouse
under this subsection commences on
the latter of the day the principal be-
comes entitled to a Foreign Service an-
nuity or on the first day of the month
in which the divorce becomes final.
(Suspension or reduction of a Foreign
Service annuity because or reemploy-
ment does not affect the commence-
ment of a pension to a former spouse.)
In the case of any former spouse of a
disability annuitant, the pension of
such former spouse shall commence on
the latter of:

(1) The date the principal would qual-
ify for an annuity (other than a dis-
ability annuity) on the basis of his/her
creditable service;

(2) The date the disability annuity
begins; or

(3) The first of the month in which
the divorce becomes final.

(b) The pension of a former spouse
and the right thereto terminate on:

(1) The last day of the month before
the former spouse dies or remarries be-
fore 60 years of age; or

(2) The date the annuity of the
former participant terminates unless
the termination results from recall, re-
appointment or reinstatement in the
Foreign Service or reemployment in
Government service.

§19.9-3 Computation and payment of
pension to former spouse.
(a) A pension to a former spouse is
paid monthly on the same date that
annuity is paid to the principal.
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(b) No spousal agreement or court
order may provide for a pension or any
combination of pensions to former
spouses of any one principal which ex-
ceeds the net annuity of the principal
as defined in §19.6-2(b).

(c) A pension to a former spouse not
fixed by a spousal agreement or court
order shall equal the former spouse’s
pro rata share of 50 percent of the an-
nuity to which the principal is entitled
on the date the divorce becomes final,
or, if not then entitled to an annuity,
50 percent of the annuity to which the
principal first becomes entitled fol-
lowing that date. A pension to a former
spouse of a disability annuitant shall
be calculated on the basis of an annu-
ity for which the participant would
qualify if not disabled. A pension to a
former spouse will be increased by the
same percentage of each cost-of-living
adjustment received by the principal.

(d) The Department will initiate pay-
ment of a pension to a former spouse
after complying with the notification
and other procedures described in §19.6.

(e) If a pension can not be paid be-
cause a former spouse is missing, the
principal may file an affidavit with
PER/ER/RET that he/she does not
know the whereabouts of the former
spouse. In such an event, the principal
and the Department will follow the
procedures in §19.11-4 in an effort to lo-
cate the former spouse. The annuity of
the principal will be reduced by the
amount of the pension to the former
spouse even though the latter is not
being paid. If the former spouse has not
been located during the 12-month pe-
riod following the date the principal
files an affidavit under this section, the
annuity of the principal will be recom-
puted effective from its commencing
date (or on the date following the last
month a pension payment was made to
the former spouse) and paid without re-
duction of the amount of pension to
the former spouse. If the former spouse
subsequently is located, pension pay-
ments to him/her will be initiated at
that time at the rate that would have
been payable had they been paid con-
tinuously from the original effective
date. The Department shall not be lia-
ble to make any pension payments to
the former spouse for the missing pe-
riod if the procedures under this sec-
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tion were faithfully complied with nor
will the Department be responsible for
recovering any payments made to the
principal for the benefit of the former
spouse.

§19.9-4 Effect on annuitant.

Any pension payable to a former
spouse under this section or pursuant
to any spousal agreement or court
order shall be deducted from the annu-
ity of the principal. (See §19.6-4 con-
cerning retroactive adjustments.) If
the annuity of such a principal in any
month is discontinued or reduced so
that the net amount payable is less
than the pension to the former spouse
or spouses of the principal because of
recall, reappointment or reinstatment
in the Foreign Service or reemploy-
ment in the Government service, the
principal’s salary, rather than annuity,
shall be reduced by the amount of the
pension payment(s). Such salary reduc-
tions shall be deposited in the Treasury
to the credit of the Fund. If a pension
to a former spouse is discontinued for
any reason except a suspension pending
a determination of entitlement, the an-
nuity of the principal shall be recom-
puted effective as of the date of dis-
continuance of the pension, and paid as
if the pension to the former spouse had
never been deducted.

§19.10 Types of annuities to members.

§19.10-1 Full annuity.

If a participant retires and does not
provide a survivor annuity to a spouse,
former spouse or designated bene-
ficiary, the participant receives a
“full” annuity. A full annuity means
an annuity computed without any sur-
vivorship reduction. Example: Average
salary $20,000 and maximum of 35 years
of service.

Average basic annual salary for high 3 consecutive

YEArS Of SEIVICE .vvevvirereieeeireieieieieeseseeeeeseeeees $20,000
Multiplied by 2 pct .02
$400.00

Multiplied by 35 years of creditable service ............ .35
Full annuity ........ $14,000

§19.10-2 Reduced annuity with reg-
ular survivor annuity to spouse or
former spouse.

(a) At commencement of annuity, a
participant or former participant may
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provide a regular survivor annuity for
any eligible former spouse and, within
the limits of paragraph (b) of this sec-
tion, a regular survivor annuity to any
spouse to whom he/she is then married
as described in §§19.11-2 and 19.11-3, re-
spectively. A regular survivor annuity
for a spouse or former spouse equals 55
percent of the portion of the retiree’s
annuity (up to the full amount) des-
ignated as the base for the survivor an-
nuity. To provide the survivor annuity,
the participant must accept a reduc-
tion in his/her full annuity equal to 2%
percent of the first $3,600 of the des-
ignated base, plus 10 percent of the bal-
ance of the base. If a regular survivor
annuity is being provided for both a
spouse and a former spouse, the bases
for each are added and the calculation
made as in the following example:

Participant’s full annuity as computed in
§19.10-1: $14,000.

Maximum regular survivor annuity is 55
percent of full annuity: $7,700.

Case I (Participant has a spouse and former
spouse at retirement) If the pro rata share
for a former spouse is 75 percent, the base for
this benefit will be 75 percent of $14,000:
$10,500.

The base for the maximum regular sur-
vivor annuity for a spouse would then be 25
percent of $14,000, or $3,500.

Combined base: $14,000.

Participant’s full annuity reduced as fol-
lows:

2% percent of first $3,600 of the base: $90.

Plus 10 percent of the amount over $3,600
($14,000-3,600) $10,400: $1,040.

Total reduction in participant’s full annu-
ity: $1,130.

Participant’s reduced annuity: $12,870.

Survivor annuity for former spouse: 55 per-
cent of $10,500 or $5,775.

Survivor annuity for spouse: 55 percent of
$3,500 or $1,925.

Case II (Participant married at retirement
with no former spouse. All calculations made
without reference to cost-of-living increases
described in §19.11-5d.)

Joint election of base for regular survivor
annuity of 90 percent of the maximum, or 90
percent of $14,000: $12,600.

Participant’s full annuity reduced as fol-
lows:

214 percent of first $3,600 of the base: $90.

Plus 10 percent of the amount over $3,600
($12,600-3,600) $9,000: $900.

Total reduction in participant’s full annu-
ity: $990.

Participant’s reduced annuity: $13,010.

In this example, if divorce occurs subse-
quent to retirement and a court orders a 75
percent share for the former spouse, the base
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for the survivor annuity for the former
spouse would be 75 percent of $14,000: $10,500.

The participant’s full annuity would then
be reduced by $780 in accordance with the
above formula for this survivor benefit, and
the reduced annuity would be $14,000-780:
$13,220.

If the former spouse qualifies for a pension
as described in §19.9 based on a pro rata
share of 75 percent, the pension would equal
50 percent of the participant’s reduced annu-
ity times 75 percent (50%x$13,220x75%):
4,957.50.

The participant’s reduced annuity would
then be further reduced by this pension
($13,220-$4,957.50) to provide an annuity to
the former participant of $8,262.50.

If this annuitant later remarried, the max-
imum base for the regular survivor annuity
for the new spouse would be the amount des-
ignated at retirement, $12,600, less the
amount committed to the former spouse,
$10,500: $12,600-10,500 or $2,100.

The survivor annuity for this spouse: 55
percent of $2,100 or $1,555.

The election of this benefit for the new
spouse would be made individually by the an-
nuitant since a marriage after retirement
does not give a spouse a right to participate
in the election.

If the election is made to provide a regular
survivor annuity to the new spouse, all of
the above calculations would be recomputed
effective the first day of the month begin-
ning one year after the date of the remar-
riage, as follows:

Base for survivor annuity for former
spouse: 75% of $14,000 or $10,500.

Survivor annuity for former spouse: 55% of
$10,500 or $5,775.

Base for survivor annuity for spouse: 15%
of $14,000 or $2,100.

Survivor annuity for spouse: 55% of $2,100
or $1,555.

The combined base for the survivor bene-
fits is $10,500 plus $2,100 or $12,600. The annu-
ity reduction on this combined base as com-
puted above is $990.

The participant’s annuity after reduction
for survivor benefit would be $14,000-$990 or
$13,010.

The pension for the former spouse would be
50%x$13,010x75% or $4,878.75.

The participant’s annuity would be further
reduced by this amount: $13,010-$4,878.75 to
provide an annuity after this recalculation
of $8,131.25.

(b) The maximum regular survivor
annuity or combination of regular sur-
vivor annuities that may be provided
under this section is limited to 55% of
the principal’s full annuity computed
at retirement. If an annuitant is re-
called to active duty in the Foreign
Service, he/she may provide additional



§19.10-3

regular survivor annuities under
§19.10-6. The maximum regular sur-
vivor annuity or combination of reg-
ular survivor annuities that an annu-
itant who was married at retirement
may elect or provide, pursuant to a
court order or otherwise, after retire-
ment in the event of his/her divorce or
remarriage, is limited to the amount
provided at the time of initial retire-
ment or reversion to retired status fol-
lowing recall service.

§19.10-3 Marriage after retirement.

If an annuitant who was unmarried
at the time of retirement, marries, he/
she may within one year after such
marriage irrevocably elect to receive a
reduced annuity and to provide, subject
to any obligation to provide a survivor
annuity for a former spouse, a survivor
annuity for the new spouse. If such an
election is made, the principal’s annu-
ity shall be reduced in accordance with
§19.10-2 effective on the first day of the
first month which begins at least one
year after the date of the marriage.
The reduction is computed on the com-
mencing rate of the principal’s annu-
ity.

§19.10-4 Death or divorce of a spouse
and remarriage after retirement.

(a) If the marriage of an annuitant
who received a reduced annuity at re-
tirement under §19.10-2 to provide a
survivor annuity for a spouse is dis-
solved by divorce or by death of the
spouse, the retiree’s annuity shall be
recomputed, if necessary, as of the first
of the month following the death or di-
vorce. If the marriage was dissolved by
death, the annuity shall be recomputed
and paid at its full amount. If the mar-
riage is dissolved by divorce, proce-
dures in §19.11-2(b) shall be followed.

(b) In the event an annuitant affected
by this paragraph remarries, the annu-
itant may elect within one year of re-
marriage to provide a survivor annuity
for the new spouse equal in amount to
the survivor benefit formerly in effect
for the previous spouse less any
amount committed for a former spouse.
The annuity of a retiree making such
an election shall be reduced effective
on the first day of the first month
which begins at least one year after the
remarriage to the amount that would
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have been payable had there been no
recomputation under paragraph (a) of
this section.

§19.10-5 Reduced annuity with addi-
tional survivor annuity to spouse or
former spouse.

(a) General. This section provides an
opportunity for a participant or former
participant who has provided a regular
survivor annuity to a former spouse to
provide a survivor annuity to a second
spouse or to another former spouse.
The additional survivor annuity pro-
vided under this section generally is
more costly than the regular survivor
annuity because the participant is re-
quired to pay it’s full cost by deduction
from salary or annuity, or otherwise,
as specified in paragraph (e) of this sec-
tion. The participant must also be in
normal health for his/her age and pass
a physical examination prescribed by
the Secretary of State (M/MED) to be
eligible to provide an additional sur-
vivor annuity under this section.

(b) Limitation on amount. Neither the
total amount of additional survivor an-
nuity or annuities under this section
provided by any participant or former
participant nor any combination of
regular or additional survivor annu-
ities for any one surviving spouse or
former spouse of a principal may ex-
ceed 55 percent of the principal’s full
annuity counting any supplemental an-
nuity or recomputation of annuity be-
cause of recall service. An additional
survivor annuity provided by any prin-
cipal shall be further limited to the
amount that can be provided by a
monthly payment which is not greater
than the principal’s net annuity de-
scribed in §19.6-2(b). The amount of
any additional survivor annuity pro-
vided by a spousal agreement effective
prior to the principal’s retirement,
shall be reduced as necessary by PER/
ER/RET after the principal’s retire-
ment to comply with this limitation.
Any amount paid by a participant for
the portion of additional survivor an-
nuity cancelled pursuant to this para-
graph shall be treated as an additional
lump sum payment under paragraph (e)
of this section and used to increase the
amount of the additional annuity. A
participant who separates from the
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Service without entitlement to any an-
nuity is not entitled to provide an ad-
ditional survivor annuity. Payments in
such a case would be discontinued as
described in paragraph (e) of this sec-
tion.

(c) Procedures to grant additional sur-
vivor annuity. A participant or former
participant who has provided a regular
survivor annuity to a former spouse
who wishes to provide, or who is or-
dered by a court to provide an addi-
tional survivor annuity under this sec-
tion to a spouse or another former
spouse, shall do so by filing a spousal
agreement with PER/ER/RET on a
form acceptable to PER/ER/RET. Such
an agreement will be irrevocable when
accepted by PER/ER/RET unless the
beneficiary of the additional survivor
annuity is subsequently made a bene-
ficiary of a regular survivor annuity in
equal amount. Within the limitations
specified in paragraph (b) of this sec-
tion, an individual may be made the
beneficiary of both a regular and an ad-
ditional survivor annuity. A spousal
agreement granting an additional sur-
vivor annuity to a spouse will remain
valid in the event the marriage is dis-
solved and the spouse qualifies as a
former spouse under the definition
§19.2(k).

(d) Eligibility for additional survivor
annuity. A spouse or former spouse
must meet the same criteria (§19.2(v)
or §19.2(k)) to be eligible for an addi-
tional survivor annuity as a spouse or
former spouse must meet to be eligible
for a regular survivor annuity. Pay-
ment of a special survivor annuity will
commence on the day after the partici-
pant dies and shall terminate on the
last day of the month before death or
remarriage before attaining age 60. If it
is discontinued because of remarriage,
it will not be resumed.

(e) Payment for additional survivor an-
nuity. (1) Payment for an additional
survivor annuity will commence on the
first of the month following the effec-
tive date of a spousal agreement
provising the additional survivor annu-
ity. The effective date will be the date
of acceptance of the spousal agreement
by PER/ER-RET (upon a finding that
the agreement conforms to the law and
regulations) or such later date as may
be specified in the agreement. No pay-
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ment will be made to a beneficiary
under the agreement if the principal
dies before its effective date. Accord-
ingly, in order to give protection to a
beneficiary during active service, the
agreement must be made effective, and
payment commence, during active
service. Payment will be made by a
participant or annuitant by deduction
from salary or annuity. Payment will
be made by a former participant while
awaiting commencement of a deferred
annuity by direct payment to the De-
partment, Office of Financial Oper-
ations (M/COMP/FO). Payments not re-
ceived by the due date may, at the op-
tion of M/COMP/FO and with notice to
the principal and the beneficiary be
collected from the principal’s lump-
sum account. Amounts so collected
must be repaid by the principal with
interest compounded at 10 percent an-
nually to prevent exhaustion of the
lump-sum account. If the lump-sum ac-
count does become exhausted, any
rights to the lump-sum payment under
§19.13 and survivorship rights under
this paragraph will expire on that date.
If the principal dies with an amount
owing, it shall be collected by set off
from the survivor annuity or lump-sum
account.

(2) Monthly payments may be re-
duced or eliminated by direct payment
to M/COMP/FO by any participant or
former participant under terms mutu-
ally agreed upon by the participant and
PER/ER/RET. Minimum monthly pay-
ments will be based upon actuarial ta-
bles prescribed from time to time by
the Director General of the Foreign
Service (M/DGP) with the advice of the
Secretary of Treasury. Such tables will
be calculated so that the present value
of all payments equal the present value
of the survivor annuity. If new tables
are prescribed, they would be applica-
ble to additional survivor annuities
provided by spousal agreements that
become effective on or after the effec-
tive date of the new tables. Additional
survivor annuities will be increased by
regular cost-of-living adjustments from
their commencing dates only when so
specified at the option of the partici-
pant or former participant in a spousal
agreement. Monthly payments will be
higher if cost-of-living adjustments are
provided.
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(3) In the event of the disqualifica-
tion of a beneficiary for an additional
survivor annuity because of death, re-
marriage prior to age 60 or divorce
from the principal and failure to meet
the definition of ‘‘former spouse,’” or in
the event of an authorized reduction or
cancellation of an election for an addi-
tional survivor annuity, the monthly
payment for such discontinued or re-
duced additional survivor annuity will
be discontinued or reduced, as appro-
priate, effective at the beginning of the
first month following termination or
reduction of the benefit. Except as oth-
erwise specified in paragraph (b) of this
section, any amount paid for such dis-
continued or reduced benefit by a par-
ticipant or former participant in excess
of the minimum monthly payments de-
scribed above shall be refunded to the
participant or former participant with
interest calculated at the annual rate
used in the last evaluation of the Sys-
tem or at such higher rate as may be
authorized by M/COMP/FO as will not
cause a loss to the Fund. The following
table illustrates the minimum monthly
payments schedule in effect February
15, 1981.

Minimum monthly pay-
ment required to provide
an additional survivor an-

Age of principal and beneficiary
nuity of $100 per month.

on effective date of spousal

agreement
Without y
COLA With COLA
$7.49 $12.34
14.18 22.01
23.55 33.90
35.57 47.12

(4) Reduction from annuity to a prin-
cipal to pay for an additional survivor
annuity will be in the nature of an al-
lotment and will not affect computa-
tions of cost-of-living adjustments to
the principal.

§19.10-6 Benefits for recall service.

(a) Annuity of recalled participant.
Any participant who is recalled to the
Service under section 308 of the Act,
shall, while serving, be entitled in lieu
of annuity to the full salary of the
class in which serving. During such
service, the recalled annuitant shall
make contributions to the Fund under
section 805(a) of the Act. If a share of
the annuity is being paid as a pension
to a former spouse under §19.9, that
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share shall be deducted from the salary
of the recalled annuitant during the pe-
riod of the recall service. Upon rever-
sion of the annuitant to retired status,
any pension payable to a former spouse
that was being deducted from the sal-
ary of the principal shall again be de-
ducted from the annuity of the prin-
cipal which shall be determined as fol-
lows:

(1) If the recall service lasts less than
one year, a refund of retirement con-
tributions made during the recall pe-
riod will be refunded under §19.13 and
the former annuity will be resumed at
the previous rate adjusted by any cost-
of-living increases that became effec-
tive during recall service.

(2) If the recall service lasts between
one and five years, the annuitant will
be entitled to elect benefits under
paragraph (a)(1) of this section or re-
ceive both the former annuity adjusted
by cost-of-living increases and a sup-
plemental annuity computed under
§19.10 on the basis of service credit and
average salary earned during the recall
period, irrespective of the number of
years of service credit previously
earned.

(3) If the recall service lasts five
years or more, the annuitant will be
entitled to recomputation of the annu-
ity as if there had been no previous re-
tirement, or elect benefits under para-
graph (a) (1) or (2) of this section.

(4) An annuitant may receive credit
in any computation under paragraph
(a) (2) or (3) of this section for any Fed-
eral service performed subsequent to
the separation upon which the original
annuity was computed provided a spe-
cial contribution is made for such serv-
ice under section 805 of the Act.

(5) An annuitant entitled to a supple-
mental annuity under paragraph (a)(3)
of this section or a recomputated annu-
ity under paragraph (a)(4) of this sec-
tion is obligated, in the absence of a
court order or spousal agreement to
the contrary, to have those annuities
reduced to provide the benefits de-
scribed in §19.8 to any spouse or former
spouse to whom married during any
portion of the recall service. An annu-
itant must accept a reduction of 10 per-
cent of his/her supplemental annuity in
order to provide a supplemental sur-
vivor annuity to a spouse or former
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spouse. The maximum supplemental
survivor annuity equals 55 percent of
the supplemental annuity. If, upon re-
version to retired status, an annuitant
has a former spouse entitled to a pro
rata share or some other share of the
supplemental survivor annuity, but no
spouse, the appropriate share of the
supplemental annuity shall be reduced
by 10 percent to provide such former
spouse a share of the maximum supple-
mental survivor annuity.

(b) Survivor benefit for death during re-
call service. (1) If an annuitant entitled
to a reduced annuity under §19.10-2
dies in service after being recalled and
is survived by a spouse or former
spouse entitled to a survivor annuity
based on the service of such annuitant,
such survivor annuity shall be com-
puted as if the recall service had other-
wise terminated on the day of death
and the annuity of the deceased had
been resumed in accordance with para-
graph (a) of this section. If such death
occurs after the annuitant had com-
pleted sufficient recall service to at-
tain eligibility for a supplemental an-
nuity, a surviving spouse or surviving
former spouse who was married to the
participant at any time during a period
of recall service shall be entitled to
elect, in addition to any other benefits
and in lieu of a refund of retirement
contributions made during the recall
service, a supplemental survivor annu-
ity computed and paid under §19.10-
6a(5) as if the recall service had other-
wise terminated. If the annuitant had
completed sufficient recall service to
attain eligibility to have his/her annu-
ity determined anew, a surviving
spouse or such a surviving former
spouse may elect, in lieu of any other
survivor benefit under §19.11, to have
the rights of the annuitant redeter-
mined and to receive a survivor annu-
ity computed under §19.11-2 or §19.11-3
on the basis of the total service of the
annuitant. In the event such an annu-
itant is survived both by a spouse and
such a former spouse, the former
spouse will be entitled to a pro rata
share of any refund or supplemental
survivor benefit under this section
computed on the basis of total service
during the recall period and months of
marriage during such period. If the sur-
viving spouse and surviving former
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spouse elect different benefits under
this paragraph, the former spouse will
receive the pro rata share of the ben-
efit he/she elects and the spouse will
receive the reciprocal share of the ben-
efit he/she elects.

(2) In the event an annuitant dies
during recall service and is survived by
a former spouse to whom not married
during any period of the recall service,
such former spouse will not be entitled
to any benefits based on the recall
service.

§19.11 Survivor benefits.

§19.11-1 Kinds of survivor benefits.

If a participant or former participant
dies in active service or after retire-
ment, regular survivor annuities are
payable under terms of this section to
an eligible surviving spouse, former
spouse or child. Also, if all rights to
annuity and survivor annuity termi-
nate prior to exhaustion of the partici-
pant’s lump-sum credit, a lump-sum
payment is made pursuant to §19.13. In
addition to the above, an additional
survivor annuity, and a supplemental
survivor annuity may be payable to an
eligible survivor under §§19.10-5 and
19.10-6, respectively. If any participant
or former participant makes an elec-
tion, files a spousal agreement or be-
comes subject to a court order to pro-
vide a regular survivor annuity for a
spouse or former spouse and does not
subsequently become entitled to leave
a survivor annuity under these regula-
tions (because of separation from the
Service and withdrawal of contribu-
tions, death after separation but before
commencement of a deferred annuity,
or for any other reason), none will be
paid and such election, spousal agree-
ment or court order to provide such
survivor annuity will have no force or
effect.

§19.11-2 Regular survivor annuity for
a former spouse.

(a) Divorce prior to retirement. If a par-
ticipant or former participant is di-
vorced prior to commencement of an-
nuity, any former spouse shall be enti-
tled to a pro rata share of such a prin-
cipal’s maximum regular survivor an-
nuity (based on service performed prior
to the first date the principal becomes
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eligible for an annuity following the di-
vorce) unless a different amount is
elected in a spousal agreement filed
with PER/ER/RET within 12 months
after the divorce becomes final or at
the time of the retirement, whichever
occurs first, or unless a different
amount is specified by a court prior to
the death of the principal. The prin-
cipal’s annuity shall be reduced at the
commencing date under §19.10-2 in
order to provide the survivor annuity
committed to the former spouse.

(b) Divorce after retirement. In the
event an annuitant is divorced after re-
tirement (commencement of annuity),
the maximum survivor annuity that
may be provided for that former spouse
is limited to the amount provided for
that person at the time of retirement.
Within that limit, the former spouse is
entitled to a pro rata share of the par-
ticipant’s maximum survivor benefit
(based on service performed prior to
the divorce) unless a different amount
was elected in a spousal agreement
filed with PER/ER/RET at the time of
retirement, or in the case of retirement
before February 15, 1981, filed with
PER/ER/RET within 12 months after
the divorce becomes final, or unless a
different amount is specified by a court
prior to the death of the principal. For
this purpose, a joint election filed with
PER/ER/RET at the time of retirement
is considered a spousal agreement. If
the survivor annuity for the former
spouse is reduced at the time of the di-
vorce (because the pro rata share or
the amount specified in a spousal
agreement or court order is less than
the amount elected at retirement), the
principal’s annuity shall be recom-
puted and paid, effective on the date
the survivor benefit is reduced, as if
the lower amount had been elected at
the outset of retirement.

(c) Death or remarriage of former
spouse and transfer of survivor benefit to
a spouse. Remarriage below age 60 or
death of a former spouse while a prin-
cipal is alive will disqualify the former
spouse for benefits under this section.
In the event of such a remarriage or
death of a former spouse, the portion of
a principal’s survivor annuity com-
mitted to that person will become
available for transfer to any spouse. If
such a remarriage or death of the
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former spouse occurs after the prin-
cipal’s annuity commences, any reduc-
tion in the principal’s annuity for that
former spouse will be discontinued ef-
fective at the beginning of the first
month following the remarriage or
death unless the annuitant elects to
provide or to increase a survivor ben-
efit for a spouse. Such an election may
be made within one year after the an-
nuitant receives notice of the remar-
riage or death of his/her former spouse.
The Department (PER/ER/RET) and
the annuitant shall each notify the
other promptly whenever either re-
ceives independent notice of such a re-
marriage or death. If an election to
transfer survivor benefits to a spouse is
not made by the annuitant, his/her an-
nuity will be recomputed and paid as if
there had been no reduction for the dis-
continued survivor benefit. If an annu-
ity is so recomputed and an election is
subsequently made to designate as ben-
eficiary a spouse to whom married for
at least one year at the time the elec-
tion is made, the principal’s annuity
shall be restored retroactively to its
former, lower rate and then adjusted
by cost-of-living increases that have
occured since the date of the first re-
computation. If an election is made for
a spouse when the marriage has not yet
lasted a year, the procedures in §19.10—
4 shall be followed.

(d) Amount of survivor annuity. The
amount of a regular survivor annuity
is determined under §19.11-3(c).

(e) Special rules for election of survivor
annuity for a person who is a former
spouse on February 15, 1981. (1) Any par-
ticipant, or former participant eligible
for a deferred annuity which has not
yvet commenced, who, on February 15,
1981 has a former spouse, may at any
time prior to commencement of annu-
ity, elect, with the consent of any
spouse to whom married at the time of
the election, to receive a reduced annu-
ity and provide a regular survivor an-
nuity for such former spouse. Such sur-
vivor annuity shall be limited by
§19.10-2(b). An election under this para-
graph for a former spouse will reduce
the amount of any regular survivor an-
nuity that may subsequently be pro-
vided for any spouse or other former
spouse.
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(2) Any former participant in receipt
of an annuity who has a former spouse
on February 15, 1981 and who has not
committed his/her entire annuity as a
base for a regular survivor annuity for
a spouse or any other former spouse,
may, prior to December 31, 1982, des-
ignate any portion of the uncommitted
base as the base for a regular survivor
annuity for such former spouse.

(3) The annuity of a former partici-
pant making an election under this
paragraph shall be reduced under
§19.10-2(a) effective February 15, 1981,
or from its commencing date if later.

(4) An election under this paragraph
shall be made by filing a spousal agree-
ment with PER/ER/RET under §19.7. A
spousal agreement to provide a regular
survivor annuity under this paragraph
for a former spouse may be revoked or
amended after its acceptance by PER/
ER/RET as in accordance with the Act
and these regulations, only by agree-
ment of the parties up to the last day
allowed by this paragraph for filing
such an agreement. Thereafter, it is ir-
revocable. If a participant dies in serv-
ice after having filed a valid election
under this section, a survivor annuity
will be paid to an eligible former
suriving spouse in accordance with the
terms of the election.

§19.11-3 Regular survivor annuity for
a spouse.

(a) In the absence of a joint election
or a spousal agreement to the con-
trary, a participant or former partici-
pant who is separated from active serv-
ice on or after February 15, 1981 who is
married at the commencement of his/
her annuity shall provide a regular sur-
vivor annuity for a spouse under §19.10-
2 equal to the maximum amount that
remains available under limitations
stated in paragraph (b) of that section
after allowing for any commitment of a
regular survivor annuity for a former
spouse who has not remarried prior to
age 60 and who is alive on the date the
former participant becomes eligible for
an annuity.

(b) A regular survivor annuity is also
payable to a surviving spouse for whom
a principal elected an annuity under
§19.10-3, §19.10-4, or §19.11-2(c) fol-
lowing a marriage after comencement
of his/her annuity.
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(c) The amount of a regular survivor
annuity equals 55 percent of the base
designated for the benefit at the time
the principal’s annuity commenced, ad-
justed by the total percentage of cost-
of-living increases the principal was re-
ceiving at death.

(d) A survivor annuity is payable to a
surviving spouse only if that person
was married to the principal at the
time of his/her death or if the spouse
became a former spouse under the defi-
nition in §19.2(k).

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.11-4 Procedure in event a spouse
or former spouse is missing.

If a participant or former participant
has a spouse or former spouse whose
whereabouts are unknown, such partic-
ipant may elect to reduce or eliminate
the share of a regular survivor annuity
provided for that person under §19.11-2
or §19.11-3 by filing an affidavit with
PER/ER/RET stating that his/her
spouse or former spouse is missing and
giving full name, last known address,
date last heard from, circumstances of
the disappearance and a description of
the effort that has been made to locate
the individual. Thereafter, the partici-
pant shall take such additional steps to
locate the missing person as may be di-
rected by PER/ER/RET. That Office
shall also attempt to locate the miss-
ing person by sending a letter to the
individual’s last known address given
in the Department’s files, to the ad-
dress given on the affidavit, and, if a
Social Security number is known, to
the Social Security Administration for
forwarding. The election and affidavit
may be filed at any time before com-
mencement of annuity. It must remain
on file with PER/ER/RET for at least
one year before being given irrevocable
effect by the Department. If the annu-
ity to the former participant becomes
effective prior to the expiration of this
one year period, the annuity shall be
computed and paid without reference
to the election filed under this section.
Following this one-year period, or at
the commencement of annuity, if later,
if the missing person has not been lo-
cated, the affidavit may be reaffirmed
by the participant, after which an elec-
tion by the participant to reduce or
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eliminate the share of regular survivor
annuity for the missing person shall be
given irrevocable effect by the Depart-
ment. If the annuity to the former par-
ticipant has commenced, it shall be re-
computed and paid retroactively to
give effect to any election made under
this section.

§19.11-5 Commencement, termination
and adjustment of annuities.

(a) An annuity payable from the
Fund to a surviving spouse or former
spouse begins on the day after the par-
ticipant or annuitant dies and stops on
the last day of the month before the
survivor’s (1) marriage before age 60, or
(2) death. If a survivor annuity is ter-
minated because of remarriage, the an-
nuity is restored at the same rate ef-
fective on the date such remarriage is
terminated, provided any lump-sum
paid upon termination of the annuity
is returned to the Fund. The termi-
nation of a surviving spouse annuity
due to remarriage does not apply to a
survivor annuitant who is a surviving
spouse of a participant who died in
service or retired before October 1, 1976,
unless elected following a marriage
after retirement under circumstances
described in §19.10-3 or §19.10-4.

(b) A surviving spouse or former
spouse shall not become entitled to a
survivor annuity or to the restoration
of a survivor annuity payable from the
Fund unless the survivor elects to re-
ceive it instead of any other survivor
annuity to which entitled under this or
any other retirement system for Gov-
ernment employees. (For this purpose,
neither the Social Security system nor
the military retirement system is con-
sidered a retirement system for Gov-
ernment employees.) This restriction
does not apply to a survivor annuitant
who is a surviving spouse of a partici-
pant who died in service or retired be-
fore October 1, 1976, unless the survivor

annuity was elected under cir-
cumstances described in §19.10-3 or
§19.10-4.

(c) A child’s annuity begins on the
day after the participant dies, or if a
child is not then qualified, on the first
day of the month in which the child be-
comes eligible. A child’s annuity shall
terminate on the last day of the month

86

22 CFR Ch. | (4-1-15 Edition)

which precedes the month in which eli-
gibility ceases.

(d) Regular and supplemental sur-
vivor annuities to a spouse or former
spouse of an annuitant described in
§§19.11-2, 19.11-3 and 19.10-6(b) are in-
creased from their effective date by the
cumulative percentage of cost-of-living
increases the annuitant was receiving
under section 826 of the Act at death.
All annuities payable to survivors on
the date a cost-of-living adjustment be-
comes effective are increased by that
percentage except (1) the first increase
to a surviving spouse of a participant
who dies in service shall be pro rated
and (2) additional survivor annuities
under §19.10-5 when the spousal agree-
ment authorizing the annuity makes
no provision for cost-of-living in-
creases.

(e) The annuity of survivors becomes
effective as specified in this section but
is not paid until the survivor submits
Form JF-38, Application for Death
Benefits, supported by such proof as
may be required, for example, death,
marriage, and/or divorce certificates.
In the event that such is not submitted
during an otherwise eligible bene-
ficiary’s lifetime, no annuity is due or
payable to the beneficiary’s estate.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.11-6 Death during active duty.

(a) Annuity for surviving former spouse.
In the event a participant dies before
separation from the Service and leaves
a former spouse, such former spouse is
entitled to a regular survivor annuity
under §19.11-2 computed as if the par-
ticipant had retired on the date of
death unless a court order or spousal
agreement is on file in the Department
waiving such entitlement or providing
for some other computation, or unless
the former spouse had been found miss-
ing and an election filed under the pro-
cedures of §19.11-4 waiving a survivor
benefit for that person. Any assumed
service authorized to be used under
paragraph (b) of this section in com-
puting the annuity for a surviving
spouse may not be counted as ‘‘years of
marriage’” when determining whether
the previous spouse qualifies as a
“former spouse’ under the definition
in §19.2(k) or when computing the pro
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rata share under §19.2(s). A former
spouse is entitled to an additional sur-
vivor annuity under §19.10-5 provided
death occurs on or after the effective
date of a spousal agreement providing
for the additional annuity.

(b) Annuity for surviving spouse. If a
participant who has at least 19 months
of civilian service credit toward retire-
ment under the System, excluding
extra service credited for unhealthful
post duty in accordance with section
816 of the Act, dies before separation
from the Service, and is survived by a
spouse as defined in §19.2(v) such sur-
vivor shall be entitled to an annuity
equal to 55 percent of the annuity com-
puted in accordance with §19.10-1 less
any annuity payable to a former spouse
under paragraph a. If the participant
had less than three years of creditable
civilian service at the time of death,
the survivor annuity is computed on
the basis of the average salary for the
entire period of such service. If, at time
of death, the participant had less than
20 years of creditable service, the annu-
ity shall be computed on the assump-
tion that the participant has had 20
years of service, but such additional
service credit shall in no case exceed
the difference between the partici-
pant’s age on the date of death and age
65. A spouse is entitled to an additional
survivor annuity under §19.10-5 pro-
vided death occurs on or after the ef-
fective date of a spousal agreement
providing for the additional annuity.

(c) Annuity for a child or children. If a
participant described in paragraph (b)
of this section is survived by a child or
children, each surviving child is enti-
tled to an annuity as described in
§19.11-7.

(d) Annuity changes. Annuities based
on a death in service are subject to the
provisions of §19.11-5 governing com-
mencement, adjustment, termination
and resumption of annuities.

§19.11-7 Annuity payable to surviving
child or children.

(a) If a participant who has at least
18 months of civilian service credit
under the System dies in service, or if
an annuitant who was a former partici-
pant dies, annuities are payable to a
surviving child or children, as defined
in §19.2(e) as follows:
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(1) When survived by spouse and child
or children. If a principal is survived by
a wife or husband and by a child or
children, in addition to any other an-
nuity, there shall be paid to or on be-
half of each child an annuity equal to
the smallest of:

(1) $900

(ii) $2,700 divided by the number of
children—adjusted under paragraph (b).

(2) When survived by a child or children
but no spouse. If the principal is not
survived by a wife or husband, but by a
child or children, each surviving child
shall be paid an annuity equal to the
smallest of:

(i) $1,080

(ii) $3,240 divided by the number of
children—adjusted under paragraph (b)
of this section.

(b) Adjusted rates. In order to reflect
cost-of-living increases, the amounts
referred to in paragraphs (a)(1) and (2)
are increased from the commencing
date of the annuity to each child by
the cumulative percentage of all cost-
of-living increases that have occurred
under 5 U.S.C. 8340 since October 31,
1969.

(c) Recomputation of annuity for child
or children. If a surviving wife or hus-
band dies or the annuity of a child is
terminated, the annuities of any re-
maining children shall be recomputed
and paid as though such spouse or child
had not survived the participant. If the
annuity to a surviving child who has
not been receiving an annuity is initi-
ated or resumed, the annuities of any
other children shall be recomputed and
paid from that date as though the an-
nuities to all currently eligible chil-
dren in the family were then being ini-
tiated.

§19.11-8 Required elections between
survivor benefits.

(a) Bar against concurrent payment
under this Act and Workers’ Compensa-
tion Act. Except as stated below, sur-
vivor annuities and survivors’ com-
pensation for work injuries under 5
U.S.C. 8102 are not payable concur-
rently if both are based on the death of
the same employee. A survivor entitled
to both must elect which of the two
benefits he/she prefers. Should all eligi-
ble survivors of a deceased employee
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elect to receive the compensation ben-
efit rather than the survivor annuity,
their rights to the latter are termi-
nated and, if the lump-sum credit has
not been exhausted, a lump-sum pay-
ment will become due under §19.13. The
one exception to this rule occurs when
a widow or widower is being paid the
balance of a scheduled compensation
award under 5 U.S.C. 8107 due the de-
ceased employee. If so, the widow or
widower may receive the survivor an-
nuity and compensation award concur-
rently.

(b) Election between survivor annuity
and social security benefits. Pursuant to
42 U.S.C. 417 (a) and (e), survivors who
are eligible for annuity which is based
in part on military service performed
by a principal between September 16,
1940, and December 31, 1956, and also for
survivor benefits under the Social Se-
curity system, may elect to have the
military service credited toward the
Social Security benefit. In practice,
the survivors should apply for both
benefits, ask the Department and the
Social Security Administration for
statements showing the amount of
each benefit, and then make their elec-
tion of where to credit the military
service. If Social Security benefits are
elected, the rights of all survivors to a
foreign service annuity are terminated.

§19.12 Employment in a Government
agency.

An annuitant who is reemployed by a
Federal Government agency may not
receive a combination of salary and an-
nuity which exceeds his/her Foreign
Service salary at the time of retire-
ment. Refer to §19.9-4.

§19.13 Lump-sum payment.

§19.13-1 Lump-sum credit.

“Lump-sum credit’’ is the compul-
sory and special contributions to a par-
ticipant’s or former participant’s cred-
it in the Fund for his/her first 35 years
of service plus interest thereon com-
puted from the midpoint of each serv-
ice period and compounded at four per-
cent annually to the date of separation
or December 31, 1976, whichever is ear-
lier, and after such date, for a partici-
pant who separates from the Service
after completing at least one year of
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civilian service and before completing 5
years of such service, at the rate of
three percent annually to the date of
separation. Interest shall not be paid
for a fractional part of a month in the
total service or on compulsory and spe-
cial contributions from the annuitant
for recall service or other service per-
formed after the date of separation
which forms the basis for annuity.

§19.13-2 Share payable to a former
spouse.

A former spouse of a participant or
annuitant is entitled to a prorata share
of 50 percent of any lump-sum payment
authorized to be paid to a former par-
ticipant under this section who sepa-
rated from the Service on or after Feb-
ruary 15, 1981, unless otherwise di-
rected in a court order or a spousal
agreement.

§19.13-3 Payment after death of prin-
cipal.

If a participant or former participant
dies and no claim for annuity is pay-
able, the lump-sum credit is paid to
surviving beneficiaries.

§19.14 Waiver of annuity.

An individual entitled to be paid an
annuity may, for personal reasons, de-
cline to accept all or any part of the
annuity. However, a principal may not
waive the portion of his/her annuity
authorized to be paid to a former
spouse under §19.7 or §19.9 or to a bene-
ficiary under §19.6. An annuity waiver
shall be in writing and sent to the De-
partment (PER/ER/RET). A waiver
may be revoked in writing at any time.
Payment of the annuity waived may
not be made for the period during
which the waiver was in effect.

PART 20—BENEFITS FOR CERTAIN
FORMER SPOUSES

Sec.
20.1
20.2
20.3
20.4
20.5
20.6
20.7

Definitions.

Funding.
Qualifications.
Retirement benefits.
Survivor benefits.
COLA.

Waiver.

20.8 Effect on other benefits.
20.9 Application procedure.

AUTHORITY: 22 U.S.C. 3901 et seq.
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SOURCE: 53 FR 39457, Oct. 7, 1988, unless
otherwise noted.

§20.1 Definitions.

As used in this part, unless otherwise
specified, the following have the mean-
ing indicated:

COLA means cost-of-living adjust-
ment in annuity.

Creditable service or service means em-
ployment or other periods that are
counted under sections 816, 817, or 854
in determining retirement benefits.

Disability annuitant means a partici-
pant in FSRDS or FSPS entitled to a
disability annuity under section 808 of
the Act or subchapter V, chapter 84,
title 5 U.S.C., and a disability annuity
means a Foreign Service annuity com-
puted under those sections.

FSRDS means the Foreign Service
Retirement and Disability System es-
tablished by subchapter I, chapter 8, of
the Act.

FSPS means the Foreign Service Pen-
sion System established by subchapter
II, chapter 8, of the Act.

Former spouse means a former wife or
husband of a participant or former par-
ticipant who was married to such par-
ticipant for not less than 10 years dur-
ing service of the participant which is
creditable under chapter 8 of the Act
with at least 5 years occurring while
the employee was a member of the For-
eign Service and who retired from the
Foreign Service Retirement System.

Full annuity equals the annuity the
former participant would be eligible to
receive except for deductions made to
provide survivor benefits or because of
payment of a portion of the annuity to
others.

Participant means a person who con-
tributes to the Fund identified in §20.2.
Such person may participate in either
FSRDS or FSPS.

Principal means a participant or
former participant whose service forms
the basis for a benefit for a former
spouse under this part.

Pro rata share, in the case of a former
spouse of a participant or former par-
ticipant, means the percentage ob-
tained by dividing the number of
months during which the former spouse
was married to the participant during
the creditable service of the partici-
pant by the total number of months of
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such creditable service. In the total pe-
riod, 30 days constitutes a month and
any period of less than 30 days is not
counted. When making this calculation
for a former spouse married to a partic-
ipant during a period the participant
earned extra service credit under sec-
tion 817 of the Act, the number of
months of such extra service credit
earned during that period of the mar-
riage shall be added to the total num-
ber of months of the marriage.

§20.2 Funding.

Benefits under this part are paid
from the Fund maintained by the Sec-
retary of the Treasury pursuant to sec-
tion 802 of the Act but are not author-
ized to be paid except to the extent
provided therefor. Appropriations for
such Fund are authorized by section
821(a) of the Act.

§20.3 Qualifications.

To be eligible for retirement or sur-
vivor benefits under this part, a former
spouse must—

(a) Have been a former spouse on
February 14, 1981;

(b) After becoming a former spouse,
not have remarried before attaining
age b55;

(c) In the case of any retirement ben-
efit under §20.5; elect this benefit in-
stead of any survivor annuity for which
the former spouse may simultaneously
be eligible under this or another retire-
ment system for Government employ-
ees; and

(d) Submit an application to the De-
partment of State by June 22, 1990, in
accordance with §20.9 unless that date
is extended as authorized by that sec-
tion. The deadline for submission of an
application for survivor benefits under
§20.5 will be deemed to have been met
if the former spouse submits an appli-
cation for retirement benefits within
the deadline.

§20.4 Retirement benefits.

(a) Type of benefits. (1) A former
spouse who meets the qualification re-
quirements of §20.3 is entitled to a
share of any Foreign Service annuity
(other than a disability annuity) or
any supplemental annuity computed
under section 806(a), 823 or 824 of the
Act to which the principal is entitled
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under FSRDS and to any Foreign Serv-
ice annuity (other than a disability an-
nuity) or annuity supplement com-
puted under section 824 or 855 of the
Act of 5 U.S.C. 8415 to which the prin-
cipal is entitled under FSPS.

(2) A former spouse of a disability an-
nuitant is entitled to a share of bene-
fits to which the annuitant would qual-
ify under paragraph (a) of this section,
he or she not been disabled based on
the actual age and service of the annu-
itant.

(b) Share. The share of a participant’s
benefits to which a qualified former
spouse is entitled is—

(1) 50 percent of the benefits de-
scribed in §20.4(a) if the former spouse
was married to the participant
throughout the latter’s creditable serv-
ice; or

(2) A pro rata share of 50 percent of
such benefits if the former spouse was
not married to the participant
throughout such creditable service.

(c) Reduction of benefits. If retirement
benefits of a principal are reduced be-
cause of reemployment, attainment of
eligibility for Social Security benefits
or for any other reason, the amount of
the share payable to a former spouse is
correspondingly reduced during the pe-
riod of the reduction.

(d) Commencement, termination and
suspension. (1) Entitlement to retire-
ment benefits under this section (ex-
cept for a former spouse of a disability
annuitant) shall commence on the lat-
ter of—

(i) The day the principal becomes en-
titled to benefits described in §20.4(a);
or

(ii) December 22, 1987.

(2) Entitlement to retirement bene-
fits under this section for a former
spouse of a disability annuitant shall
commence on the latter of—

(i) The date the principal would qual-
ify for benefits (other than a disability
annuity) described in §20.4(a) on the
basis of the principal’s actual age and
service;

(ii) The date the disability annuity
begins; or

(iii) December 22, 1987.

(3) Entitlement to retirement bene-
fits under this section shall terminate
or be suspended on the earlier of—
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(i) Last day of the month before the
former spouse dies or remarries before
attaining age 55;

(ii) Date benefits of the principal ter-
minate or are suspended because of
death, recall, reemployment, recovery
from disability or for any other reason.

(4) Entitlement to benefits under this
section shall be resumed for a former
spouse, following their suspension, or
the date they are resumed for the prin-
cipal.

§20.5 Survivor benefits.

(a) Type of benefits. A former spouse
who meets the eligibility requirements
of §20.3 is entitled to survivor benefits
equal to one of the following; which-
ever is applicable:

(1) 55 percent of the full annuity to
which the principal was entitled on the
commencement or recomputation date
of the annuity in the case of a principal
who dies while in receipt of a Foreign
Service annuity computed under sec-
tion 806, 808, 823, 824, or 855 of the Act
of 5 U.S.C. 8415;

(2) 55 percent of the annuity to which
the principal was entitled at death in
the case of a principal who dies while
in receipt of a Foreign Service annuity
computed under 5 U.S.C. 8452;

(3) 55 percent of the full annuity to
which the principal would have been
entitled if he or she retired (or re-
turned to retirement status) on the
date of death computed—depending on
the provision that would be used to
compute an annuity for a surviving
spouse of the principal—under section
806(a), 823, 824, or 855(b) of the Act of
U.S.C. 8415 and using the actual service
of the principal, in the case of a prin-
cipal who dies while in active service,
including service on recall or reem-
ployment while annuity is suspended
or reduced; or,

(4) 55 percent of the full annuity com-
puted under 5 U.S.C. 8413(b) that the
principal could have elected to receive
commencing on the date of death or, if
later, commencing on the date the
principal would have attained the min-
imum retirement age described in 5
U.S.C. 8412(h), in the case of a principal
while entitled to a deferred annuity
under 5 U.S.C. 8413(b), but before com-
mencement of that annuity. A survivor
annuity under this paragraph may not
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commence before the date the principal
would have attained the minimum re-
tirement age.

(b) Effect of election of alternate form
annuity. If a principal elects an alter-
nate form annuity under section 829 of
the Act or 5 U.S.C. 8420a, survivor bene-
fits for a former spouse under this sec-
tion shall, nevertheless, be based on
what the principal’s annuity would
have been had the principal not with-
drawn retirement contributions in a
lump sum.

(¢c) Reduction because of receipt of other
survivor benefits. If a former spouse is in
receipt of a survivor annuity based on
an election by the principal under sec-
tion 806(f) or 2109 of the Act, the sur-
vivor benefits for the former spouse
under this section shall be reduced on
the effective date by the amount of
such elected survivor annuity.

(d) Commencement and Termination.
Entitlement to survivor benefits under
this section—

(1) Shall commence on the latter of—

(i) The date the principal dies;

(ii) December 22, 1987; and

(2) Shall terminate on the last day of
the month before the former spouse
dies or remarries before attaining age
55.

§20.6 COLA.

(a) Retirement benefits. A retirement
annuity payable to a former spouse
under §20.4 is adjusted for cost-of-liv-
ing increases under section 826 or 858 of
the Act in the same manner as the an-
nuity of the principal. The first such
increase for a former spouse shall be
prorated under the applicable section
in the same way the first increase for
the principal is adjusted, irrespective
of whether the annuity to the former
spouse commences on the same date as
the annuity to the principal. If the ben-
efit of a former spouse is based in part
on an annuity supplement payable to a
principal under 5 U.S.C. 8421 which is
not adjusted by COLA, then that por-
tion of the benefit payable to a former
spouse is not adjusted by COLA.

(b) Survivor benefits. (1) Survivor an-
nuities payable to a former spouse are
adjusted for COLA under section 826 or
858 of the Act in the same manner as
annuities are or would be adjusted for
other survivors of the principal.
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(2) A survivor annuity payable to a
former spouse under §20.5-1(A) shall be
increased from its commencing date
pursuant to paragraph (c)(2) of section
826 of the Act or 8462 of Title 5, U.S.
Code, by all COLA received by the prin-
cipal at death, irrespective of the date
of death and in instances where death
occurred prior to December 22, 1987, by
all COLA that would have been paid to
a survivor annuitant from the date of
death until December 22, 1987.

(3) The first increase to which a
former spouse becomes entitled whose
annuity is computed under §20.5(a)(2)
shall be prorated pursuant to 5 U.S.C.
8462(c)(4).

(4) The first increase to which a
former spouse becomes entitled whose
annuity is computed under §20.5(a)(3)
or

(5) Shall be prorated pursuant to
paragraph (c)(1) of section 826 of the
Act or 8462 or title 5, U.S. Code.

§20.7 Waiver.

A former spouse entitled to an annu-
ity under this part may decide to de-
cline all or any part of the annuity for
personal reasons. An annuity waiver
shall be in writing and sent to the Re-
tirement Division (PER/ER/RET), De-
partment of State, Washington, DC
20520. A waiver may be revoked in writ-
ing at any time. Payment of the annu-
ity waived prior to receipt by the Re-
tirement Division of the renovation
may not be made.

§20.8 Effect on other benefits.

Payment to a former spouse under
this part shall not impair, reduce, or
otherwise affect benefits paid under the
Act to the principal or other persons.

§20.9 Application procedure.

(a) Submission of application. To be el-
igible for retirement or survivor bene-
fits under this part, a former spouse
must submit a properly executed and
completed application to the Depart-
ment of State by June 22, 1990 or, if an
exception is made for compelling cause
to this deadline, within 60 days fol-
lowing the date of the letter from the
Department transmitting the applica-
tion to the former spouse. The applica-
tion must be delivered or mailed to the
Retirement Division (PER/ER/RET),



Pt. 21

Room 1251, Department of State, Wash-
ington, DC 20520.

(b) Request for application. The De-
partment of State has attempted to
mail applications to all former spouses
of whom it is aware that it believes
may be eligible for benefits under this
part. Any eligible former spouse who
does not have an application at the
time this part is published in the FED-
ERAL REGISTER (October 7, 1988) must
communicate with the Department as
soon as possible and request an applica-
tion. Request may be in person or by
mail to the address in §20.9(a) or by
telephoning the Retirement Division
on area code 202-647-9315. A request by
letter must include the typed or print-
ed full name and current address of the
former spouse.

It shall also give the dates of mar-
riage and divorce or annulment that
establish eligibility and fully identify
the Foreign Service employee or
former employee in question and state
the agency of current or last employ-
ment.

(c) Payment of benefits delayed. Pay-
ment of benefits cannot be made to a
former spouse until the application for
benefits is approved by the Retirement
Division of the Department. Upon such
approval, benefits will be paid to an el-
igible former spouse retroactively, if
necessary, back to the commencing
date determined under this part.

PART 21—INDEMNIFICATION OF
EMPLOYEES

AUTHORITY: 5 U.S.C. 301; 22 U.S.C. 2658.

SOURCE: 60 FR 29988, June 7, 1995, unless
otherwise noted.

§21.1 Policy.

(a) The Department of State may in-
demnify an employee for any verdict,
judgment, or other monetary award
which is rendered against such em-
ployee, provided that the conduct giv-
ing rise to the verdict, judgment, or
award was taken within the scope of
employment and that such indem-
nification is in the interest of the
United States, as determined as a mat-
ter of discretion by the Under Sec-
retary for Management or his or her
designee.
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(b) The Department of State may set-
tle or compromise a personal damages
claim against an employee by the pay-
ment of available funds at any time,
provided the alleged conduct giving
rise to the personal damages claim was
taken within the scope of employment
and that such settlement or com-
promise is in the interest of the United
States, as determined as a matter of
discretion by the Under Secretary for
Management or his or her designee.

(c) The Director General of the For-
eign Service and Director of Personnel
(‘““‘Director General’’) shall be the des-
ignee of the Under Secretary for Man-
agement with respect to determina-
tions under paragraphs (a) and (b) of
this section in cases which involve:

(1) Foreign courts or foreign adminis-
trative bodies and

(2) Requests of less than five thou-
sand dollars.

(d) Absent exceptional circumstances
as determined by the Under Secretary
for Management or his or her designee,
the Department will not entertain a re-
quest either to agree to indemnify or
to settle a personal damages claim be-
fore entry of an adverse verdict, judg-
ment, or award.

(e) When an employee in the United
States becomes aware that an action
has been filed against the employee in
his or her personal capacity as a result
of conduct taken within the scope of
his or her employment, the employee
shall immediately notify the Depart-
ment through the Executive Director
of the Office of the Legal Adviser that
such an action is pending. Employees
overseas shall notify their Administra-
tive Counselor who shall then notify
the Assistant Legal Adviser for Special
Functional Problems. Employees may
be authorized to receive legal represen-
tation by the Department of Justice in
accordance with 28 CFR 50.15.

(f) The employee may thereafter re-
quest indemnification to satisfy a ver-
dict, judgment, or award entered
against the employee. The employee
shall submit a written request, with
appropriate documentation including
copies of the verdict, judgment, award,
or settlement proposal if on appeal, to
the Legal Adviser. Except as provided
in paragraph (g) of this section, the
Legal Adviser and the Director General
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shall then, in coordination with the
Bureau of Finance and Management
Policy, forward the request with their
recommendation to the Under Sec-
retary for Management for decision.
The Legal Adviser may seek the views
of the Department of Justice, as appro-
priate, in preparing this recommenda-
tion.

(g) Cases in which the Director Gen-
eral is the designee under paragraph (c)
of this section may be forwarded by the
Assistant Legal Adviser for Special
Functional Problems, along with the
views of the employee and the bureau
or post as appropriate, to the Director
General for decision.

(h) Personal services contractors of
the Department are considered employ-
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ees for purposes of the policy set forth
in this part.

(i) Any payment under this part ei-
ther to indemnify a Department of
State employee or to settle a personal
damages claim shall be contingent
upon the availability of appropriated
funds.

(j) In addition to the indemnification
provisions contained in the regulations
in this part, the Department will also
follow any specific policies or regula-
tions adopted with respect to damages
awarded against Department health
care personnel for malpractice claims
within the scope of 22 U.S.C. 2702.

[60 FR 29988, June 7, 1995]



SUBCHAPTER C—FEES AND FUNDS

PART 22—SCHEDULE OF FEES FOR
CONSULAR SERVICES—DEPART-
MENT OF STATE AND FOREIGN
SERVICE

Sec.

22.1 Schedule of fees.

22.2 Requests for services in the United
States.

22.3 Remittances in the United States.

22.4 Requests for services, Foreign Service.

§22.1 Schedule of fees.

22.5 Remittances to Foreign Service posts.
22.6 Refund of fees.
22.7 Collection and return of fees.

AUTHORITY: 8 U.S.C. 1101 note, 1153 note,
1183a note, 1351, 1351 note, 1713, 1714, 1714
note; 10 U.S.C. 2602(c); 11 U.S.C. 1157 note; 22
U.S.C. 214, 214 note, 1475e, 2504(a), 4201, 4206,
4215, 4219, 6551; 31 U.S.C. 9701; Exec. Order
10,718, 22 FR 4632 (1957); Exec. Order 11,295, 31
FR 10603 (1966).

SOURCE: 46 FR 58071,
otherwise noted.

Nov. 30, 1981, unless

The following table sets forth the new fees for the following categories listed

on the U.S. Department of State’s Schedule of Fees for Consular Services:

SCHEDULE OF FEES FOR CONSULAR SERVICES

Item No.

Fee

Passport and Citizenship Services

1. Passport Book or Card Execution: Required for first-time applicants and others who must apply in
person (Applicants applying for both the book and card simultaneously on the same application
pay only one execution fee.).

2. Passport Book Application Services for:

(a) Applicants age 16 or over (|nc|ud|ng renewals)

(b) Applicants under age 16 .

(c) Additional passport visa pages .

(d) Passport book replacement for name change |f submltted wnhln one year of passport
issuance.

(e) Passport book replacement for passport book limited in validity if submitted within one
year of passport issuance. (Passport books limited in validity because of multiple losses,
thefts, damage, or mutilations cannot be replaced).

(f) Passport book replacement for data correction (name, date of birth, place of birth, sex
printed erroneously) if submitted within one year of passport issuance.

(g) Passport Book Security Surcharge (Enhanced Border Security Fee) .. .

3. Expedited service: Passport processing within the expedited processing period published on the
Department’s website (see 22 CFR 51.56(b)) and/or in-person service at a U.S. Passport Agency
(not applicable abroad).

4. Exemptions: The following applicants are exempted from all passport fees listed in ltem 2 above:

(a) Officers or employees of the United States and their immediate family members (22
U.S.C. 214) and Peace Corps Volunteers and Leaders (22 U.S.C. 2504(h)) proceeding
abroad or returning to the United States in the discharge of their official duties.

(b) U.S. citizen seamen who require a passport in connection with their duties aboard an
American flag vessel (22 U.S.C. 214(a)).

(c) Widows, children, parents, or siblings of deceased members of the Armed Forces pro-
ceeding abroad to visit the graves of such members (22 U.S.C. 214(a)).

(d) Employees of the American National Red Cross proceeding abroad as members of the
Armed Forces of the United States (10 U.S.C. 2602(c)).

5. Travel Letter: Provided in rare, life-or-death situations as an emergency accommodation to a U.S.
citizen returning to the United States when the consular officer is unable to issue a passport book.

6. File search and verification of U.S. citizenship: When applicant has not presented evidence of citi-
zenship and previous records must be searched (except for an applicant abroad whose passport
was stolen or lost abroad or when one of the exemptions is applicable).

7. Application for Consular Report of Birth Abroad of a Citizen of the United States

8. Administrative Processing of Formal Renunciation of U.S. Citizenship

9. Passport Card Application Services for:

(a) Applicants age 16 or over (including renewals) [Adult Passport Card] ...

(b) Applicants under age 16 [Minor Passport Card] ..

(c) Passport card replacement for name change if submmed W|th|n one year of passport
issuance.

(d) Passport card replacement for data correction (name, date of birth, place of birth, sex
printed erroneously) if submitted within one year of passport issuance.
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$25.

NO FEE.

NO FEE.

NO FEE.

NO FEE unless consular
time charges (ltem 75)

apply.
$150.

$100.
$2,350
$30.
$15.

NO FEE.

NO FEE.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

§22.1

Item No.

Fee

(Item 10 vacant.)

Overseas Citizens Services
Arrests, Welfare and Whereabouts and Related Services

11, Arrest and PriSON VISItS ........cccciiiiiiiiiiiiiiii s NO FEE.
12. Assistance regarding the welfare and whereabouts of a U S. szen mcludlng Chl|d custody in- | NO FEE.
quiries and processing of repatriation and emergency dietary assistance loans.
(Item 13 vacant.)
Death and Estate Services
14. Assistance to next-of-kin:
(a) After the death of a U.S. citizen abroad (providing assistance in disposition of remains, | NO FEE.

making arrangements for shipping remains, issuing Consular Mortuary Certificate, and
providing up to 20 original Consular Reports of Death).
(b) Making arrangements for a deceased non-U.S. citizen family member (providing assist-
ance in shipping or other disposition of remains of a non-U.S. Citizen).
15. Issuance of Consular Mortuary Certificate on behalf of a non-U.S. Citizen
16. Acting as a provisional conservator of estates of U.S. Citizens:
(a) Taking possession of personal effects; making an inventory under an official seal (unless
significant time and/or expenses incurred).
(b) Overseeing the appraisal, sale, and final disposition of the estate, including disbursing
funds, forwarding securities, etc. (unless significant time and/or expenses incurred).
(c) For services listed in ltem 16(a) or (b) when significant time and/or expenses are in-
curred.
(Items 17 through 19 vacant.)

$200 plus expenses.
$60.

NO FEE.

NO FEE.

Consular time (ltem 75)
plus expenses.

Nonimmigrant Visa Services

20. Filing Nonimmigrant Visa Petition Based on Blanket L Petition (collected for USCIS and subject
to change)
(a) Petition for a nonimmigrant worker (Form 1-129) ..

(b) Nonimmigrant petition based on blanket L petition

21. Nonimmigrant Visa Application and Border Crossing Card Processing Fees (per person):

(a) Non-petition-based nonimmigrant visa (except E category)
) H, L, O, P, Q and R category nonimmigrant visa .
) E category nonimmigrant visa
)
)

K category (fiancé) nonimmigrant visa

Border crossing card—age 15 and over (10 year valldlty)

f) Border crossing card—under age 15; for Mexican citizens if parent or guardian has or is
applying for a border crossing card (valid 10 years or until the applicant reaches age 15,
whichever is sooner).

22. EXEMPTIONS from Nonimmigrant Visa Application Processing Fee:

(a) Applicants for A, G, C-3, NATO and diplomatic visas as defined in 22 CFR 41.26

(b) Applicants for J visas participating in official U.S. Government sponsored educational
and cultural exchanges.

(c) Replacement machine-readable visa when the original visa was not properly affixed or
needs to be reissued through no fault of the applicant.

(d) Applicants exempted by international agreement as determined by the Department, in-
cluding members and staff of an observer mission to United Nations Headquarters recog-
nized by the UN General Assembly, and their immediate families.

(e) Applicants traveling to provide charitable services as determined by the Department

(f) U.S. government employees traveling on official business

(9) A parent, sibling, spouse, or child of a U.S. government employee killed in the line of
duty who is traveling to attend the employee’s funeral and/or burial; or a parent, sibling,
spouse, son, or daughter of a U.S. government employee critically injured in the line of
duty for visitation during emergency treatment and convalescence.

23. Nonimmigrant Visa Issuance Fee, including Border-Crossing Cards (Reciprocity Fee)
24. EXEMPTIONS from Nonimmigrant Visa Issuance Fee:

(a) An official representative of a foreign government or an international or regional organi-
zation of which the U.S. is a member; members and staff of an observer mission to
United Nations Headquarters recognized by the UN General Assembly; and applicants for
diplomatic visas as defined under item 22(a); and their immediate families.

(b) An applicant transiting to and from the United Nations Headquarters .

(c) An applicant participating in a U.S. government sponsored program ..

(d) An applicant traveling to provide charitable services as determined by the Department ...

25. Fraud Prevention and Detection Fee for Visa Applicant included in L Blanket Petition (principal
applicant only).

(b
(c
(d
(e
(

(Items 26 through 30 vacant.)

For fee amount, see 8
CFR 103.7(b)(1).
For fee amount, see 8
CFR 103.7(b)(1).
For fee amount, see 8
CFR 103.7(b)(1).

$160
$190
$205
$265
$160
$17

NO FEE.
NO FEE.

NO FEE.
NO FEE.
NO FEE.

NO FEE.
NO FEE.

RECIPROCAL.

NO FEE.

NO FEE.
NO FEE.
NO FEE.
$500.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

Item No. Fee
Immigrant and Speical Visa Services
31. Filing Immigrant Visa Petition (collected for USCIS and subject to change):
(a) Petition to classify status of alien relative for issuance of immigrant Visa ..........cccccecevenene For fee amount, see 8
CFR 103.7(b)(1).
(b) Petition to classify orphan as an immediate relative e For fee amount, see 8

CFR 103.7(b)(1).
32. Immigrant Visa Application Processing Fee (per person)
(a) Immediate relative and family preference applications ...........coccorerriereiencieneienesreseeene $325
(b) Employment-based applications .............cccceviiiiiiiiiiiiii $345
(c) Other immigrant visa applications (including | 360 self-petmoners and spe0|al immigrant | $205
visa applicants).
(d) Certain Iragi and Afghan special immigrant visa applications .............ccocccevevinicnieniinieens NO FEE.
33. Diversity Visa Lottery Fee (per person applying as a result of the lottery program) $330.
34. Affidavit of Support Review (only when reviewed domestically) $120
35. Special Visa Services:
(a) Determining Returning Resident Status e $180
(b) Waiver of two year residency requirement ............ $120
(c) Waiver of immigrant visa ineligibility (collected for USCIS and sub]ect to change) For fee amount, see 8
CFR 103.7(b)(1).
(d) Refugee or significant public benefit parole case processing ..........c.ccccveeveivvcinenininieens NO FEE.
(Items 36 through 40 vacant.)

Documentary Services

41. Providing notarial service:

(@) FiIrSt SEIVICE (SEAI) .eueeeeeeeeeeeueereririeeeee ettt sttt e st et ee et sese e e e e s e s e s es e e e e sesseaenennnenn $50.

(b) Each additional seal provided at the same tlme in connectlon wnh the same transaction | $50.

42. Certification of a true copy or that no record of an official file can be located (by a post abroad):

(a) First Copy .. s $50.

(b) Each addmonal copy prowded at the SAME HME . $50.

43. Provision of documents, certified copies of documents, and other cemflcatlons by the Department
of State (domestic):

(a) Documents relating to births, marriages, and deaths of U.S. citizens abroad originally | $50.
issued by a U.S. embassy or consulate.

(b) Issuance of Replacement Report of Birth Abroad ... $50.

(c) Certified copies of documents relating to births and deaths wnhm the former Canal Zone | $50.
of Panama from records maintained by the Canal Zone Government from 1904 to Sep-
tember 30, 1979.

(d) Certifying a copy of a document or extract from an official passport record ..

(e) Certifying that no record of an official file can be located

(f) Each additional copy provided at same time .

44. Authentications (by posts abroad):

(a) Authenticating a foreign notary or other foreign official seal or signature $50.

(b) Authenticating a U.S. Federal, State, or territorial seal .... $50.

(c) Certifying to the official status of an officer of the U.S. Department of State or of a for- | $50.
eign diplomatic or consular officer accredited to or recognized by the U.S. Government.

(d) Each authentication ... $50.

45. Exemptions: Notarial, certification, and authentlcatlon fees (Items 41—44) or passpor! file search
fees (Item 6) will not be charged when the service is performed:

(a) At the direct request of any Federal Government agency, any state or local government, | NO FEE.
the District of Columbia, or any of the territories or possessions of the United States (un-
less significant costs would be incurred).

(b) With respect to documents to be presented by claimants, beneficiaries, or their wit- | NO FEE.
nesses in connection with obtaining Federal, state, or municipal benefits.

(c) For U.S. citizens outside the United States preparing ballots for any public election in the | NO FEE.
United States or any of its territories.

(d) At the direct request of a foreign government or an international agency of which the | NO FEE.
United States is a member if the documents are for official noncommercial use.

(e) At the direct request of a foreign government official when appropriate or as a reciprocal | NO FEE.
courtesy.

(f) At the request of direct-hire U.S. Government personnel, Peace Corps volunteers, or | NO FEE.
their dependents stationed or traveling officially in a foreign country.

(g) With respect to documents whose production is ordered by a court of competent jurisdic- | NO FEE.
tion.

(h) With respect to affidavits of support for immigrant visa applications .

(i) With respect to endorsing U.S. Savings Bonds Certificates

(Items 46 through 50 vacant.)

$50.
$50.
$50.

NO FEE.
NO FEE.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

§22.1

Iltem No.

Fee

Judicial Assistance Services

51. Processing letters rogatory and Foreign Sovereign Immunities Act (FSIA) judicial assistance
cases, including providing seal and certificate for return of letters rogatory executed by foreign offi-
cials.

52. Taking depositions or executing commissions to take testimony:

(a) Scheduling/arranging appointments for depositions, including depositions by video tele-
conference (per daily appointment).

(b) Attending or taking depositions, or executing commissions to take testimony (per hour or
part thereof).

(c) Swearing in witnesses for telephone depositions ..

(d) Supervising telephone depositions (per hour or part thereof over the first hour) .

(e) Providing seal and certification of depositions
53. Exemptions: Deposition or executing commissions to take testlmony Fees (Item 52) will not be
charged when the service is performed:

(a) At the direct request of any Federal Government agency, any state or local government,
the District of Columbia, or any of the territories or possessions of the United States (un-
less significant time required and/or expenses would be incurred).

(b) Executing commissions to take testimony in connection with foreign documents for use
in criminal cases when the commission is accompanied by an order of Federal court on
behalf of an indigent party.

(Items 54 through 60 vacant.)

$2,275.

$1,283.

$309 per hour plus ex-
penses.

Consular time (ltem 75)
plus expenses.

Consular time (ltem 75)
plus expenses.

$415.

NO FEE.

NO FEE.

Services Relating to Vessels and Seamen

61. Shipping and Seaman’s services: Including but not limited to recording a bill of sale of a vessel
purchased abroad, renewal of a marine radio license, and issuance of certificate of American own-
ership.

(Items 62 through 70 vacant.)

Consular time (ltem 75)
plus expenses.

Administrative Services

71. Non-emergency telephone calls ...

72. Setting up and maintaining a trust account: For 1 year or less to transfer funds to or for the ben-
efit of a U.S. citizen in need in a foreign country.

73. Transportation charges incurred in the performance of fee and no-fee services when appropriate
and necessary.

74. Return check processing fee

75. Consular Time Charges: As required by thls schedule and for fee services performed away from
the office or during after-duty hours (per hour or pan thereof/per consular officer).

76. Photocopies (per page)

(Items 77 through 80 vacant.)

$10 plus long distance
charge.

$30.

Expenses incurred.

$25.
$135

$1.

[75 FR 36532, June 28, 2010, as amended at 76 FR 76035, Dec. 6, 2011; 77 FR 18913, Mar. 29, 2012;

79 FR 51253, Aug. 28, 2014; 79 FR 79066, Dec. 31, 2014]

EFFECTIVE DATE NOTE: At 79 FR 79066, Dec.

SCHEDULE OF FEES FOR CONSULAR SERVICES—

31, 2014, §22.1 was amended by revising Item Continued
21.(f) in the table, effective Oct. 4, 2015. For
the convenience of the user, the revised text Item No. Fee
is set forth as follows: N N N . N
§22.1 Schedule of Fees NONIMMIGRANT VISA SERVICES
* * * * *
21.* ~
SCHEDULE OF FEES FOR CONSULAR SERVICES (f) Border crossing card—under age
15; for Mexican citizens if parent
Item No. Fee or guardian has or is applying for
a border crossing card (valid 10
years or until the applicant
reaches age 15, whichever is
SOONEN) eoveeeeiisereteeneseeeseaesnenens $16
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* * * * *

in the

§22.2 Requests for services
United States.

(a) Requests for records. Requests by
the file subject or the individual’s au-
thorized agent for services involving
U.S. passport applications and related
records, including consular birth, mar-
riage and death records and authen-
tication of other passport file docu-
ments, as well as records of births,
marriages and deaths within the
former Canal Zone of Panama recorded
and maintained by the Canal Zone Gov-
ernment from 1904 to September 30,
1979, shall be addressed to Passport
Services, Correspondence Branch, De-
partment of State, Washington, D.C.
20524. Requests for consular birth
records should specify whether a Con-
sular Report of Birth (Form FS 240, or
long form) or Certification of Birth
(Form DS 1350, or short form) is de-
sired. Advance remittance of the exact
fee is required for each service.

(b) Authentication services. Requests
for Department of State authentica-
tion of documents other than passport
file documents must be accompanied
by remittance of the exact total fee
chargeable and addressed to the Au-
thentication Officer, Department of
State, Washington, DC 20520.

[46 FR 58071, Nov. 30, 1981, as amended at 64
FR 66770, Nov. 30, 1999]

§22.3 Remittances in the United

States.

(a) Type of remittance. Remittances
shall be in the form of: (1) Check or
bank draft drawn on a bank in the
United States; (2) money order—postal,
international or bank; or (3) U.S. cur-
rency. Remittances shall be made pay-
able to the order of the Department of
State. The Department will assume no
responsibility for cash which is lost in
the mail.

(b) Exact payment of fees. Fees must
be paid in full prior to issuance of re-
quested documents. If uncertainty as
to the existence of a record or as to the
number of sheets to be copied precludes
remitting the exact fee chargeable
with the request, the Department of
State will inform the interested party
of the exact amount required.
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§22.4 Requests for services, Foreign
Service.

Officers of the Foreign Service shall
charge for official services performed
abroad at the rates prescribed in this
schedule, in coin of the United States
or at its representative value in ex-
change (22 U.S.C. 1202). For definition
of representative value in exchange,
see §23.4 of this chapter. No fees named
in this schedule shall be charged or col-
lected for the official services to Amer-
ican vessels and seamen (22 U.S.C.
1186). The term ‘‘American vessels’ is
defined to exclude, for the purposes of
this schedule, undocumented American
vessels and the fees prescribed herein
shall be charged and collected for such
undocumented vessels. However, the
fees prescribed herein shall not be
charged or collected for American pub-
lic vessels, which includes any vessel
owned or operated by a U.S. Govern-
ment department or agency and en-
gaged exclusively in official business
on a non-commercial basis. This sched-
ule of fees shall be kept posted in a
conspicuous place in each Foreign
Service consular office, subject to the
examination by all persons interested
therein (22 U.S.C. 1197).

§22.5 Remittances to Foreign Service
posts.

Remittances to Foreign Service posts
from persons in the United States in
payment of offical fees and charges or
for the purpose of establishing deposits
in advance of rendition of services
shall be in a form acceptable to the
post, drawn payable to the American
Embassy (name of city), American
Consulate General (name of city) or
American Consulate (name of city), as
the case may be. This will permit cash-
ing of negotiable instruments for de-
posit in the Treasury when not nego-
tiated locally. See §23.2 of this chapter.

(a) Time at which fees become payable.
Fees are due and payble prior to issue
or delivery to the interested party of a
signed document, a copy of a record, or
other paper representative of a service
performed.

(b) Receipt for fees; register of services.
Every officer of the Foreign Service re-
sponsible for the performance of serv-
ices as enumerated in the Schedule of
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Fees for Consular Services, Depart-
ment of State and Foreign Service
(§22.1), shall give receipts for fees col-
lected for the official services rendered,
specifying the nature of the service and
numbered to correspond with entries in
a register maintained for the purpose
(22 U.S.C. 1192, 1193, and 1194). The reg-
ister serves as a record of official acts
performed by officers of the Foreign
Service in a governmental or notarial
capacity, corresponding in this regard
with the record which notaries are usu-
ally expected or required to keep of
their official acts. See §92.2 of this

chapter.
(c) Deposits to guarantee payment of
fees or incidental costs. When the

amount of any fee is determinable only
after initiation of the performance of a
service, or if incidental costs are in-
volved, the total fee and incidental
costs shall be carefully estimated and
an advance deposit required, subject to
refund of any unused balance to the
person making the deposit.

§22.6 Refund of fees.

(a) Fees which have been collected
for deposit in the Treasury are refund-
able:

(1) As specifically authorized by law
(See 22 U.S.C. 214a concerning passport
fees erroneously charged persons ex-
cused from payment and 46 U.S.C. 8
concerning fees improperly imposed on
vessels and seamen);

(2) When the principal officer at the
consular post where the fee was col-
lected (or the officer in charge of the
consular section at a combined diplo-
matic/consular post) finds upon review
of the facts that the collection was er-
roneous under applicable law; and

(3) Where determination is made by
the Department of State with a view to
payment of a refund in the United
States in cases which it is impracti-
cable to have the facts reviewed and re-
fund effected by and at the direction of
the responsible consular office. See
§13.1 of this chapter concerning refunds
of fees improperly exacted by consular
officers who have neglected to return
the same.

(b) Refunds of $5.00 or less will not be
paid to the remitter unless a claim is
specifically filed at the time of pay-
ment for the excess amount. An auto-
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matic refund on overpayments due to
misinformation or mistakes on the
part of the Department of State will be
made.

[62 FR 29515, Aug. 10, 1987, as amended at 65
FR 14212, Mar. 16, 2000]

§22.7 Collection and return of fees.

No fees other than those prescribed
in the Schedule of Fees, §22.1, or by or
pursuant to an act of Congress, shall be
charged or collected by officers of the
Foreign Service for official services
performed abroad (22 U.S.C. 1201). All
fees received by any officer of the For-
eign Service for services rendered in
connection with the duties of office or
as a consular officer shall be accounted
for and paid into the Treasury of the
United States (22 U.S.C. 99 and 812). For
receipt, registry, and numbering provi-
sions, see §22.5(b). Collections for
transportation and other expenses nec-
essary for performance of services or
for Interested Party toll telephone
calls shall be refunded to post allot-
ment accounts and made available for
meeting such expenses.

PART 23—FINANCE AND
ACCOUNTING

Sec.

23.1 Remittances made payable to the De-
partment of State.

23.2 Endorsing remittances for deposit in
the Treasury.

23.3 Refunds.

23.4 Representative value in exchange.

23.5 Claims for settlement by Department
of State or General Accounting Office.

AUTHORITY: 22 U.S.C. 2651a.

SOURCE: 22 FR 10793, Dec. 27, 1957, unless
otherwise noted.

§23.1 Remittances made payable to
the Department of State.

Except as otherwise specified in this
title, remittances of moneys shall be
drawn payable to the Department of
State and sent to the Department for
action and deposit. (See §§21.2, 22.2, and
51.40 of this chapter.)

§23.2 Endorsing remittances for de-
posit in the Treasury.
The Office of Finance—Cashier Unit,
the Authentication Office, the Passport
Office or Passport Agency, American



§23.3

Embassy, American Legation, Amer-
ican consular office, or other office or
unit of the Department of State au-
thorized and required to deposit funds
in the Treasury of the United States, is
hereby authorized to endorse, or to
have endorsed, to the order of the
Treasurer of the United States by ap-
propriate stamp, checks, drafts, money
orders, or other forms of remittance,
regardless of how drawn, which are for
payment to the Department of State
for deposit in the Treasury of the
United States, including those payable
to the Secretary of State.

§23.3 Refunds.

(a) Rectifications and readjustments.
See §22.6 of this chapter for outline of
circumstances under which fees which
have been collected for deposit in the
Treasury may be refunded.

(b) Refund of wrongful exactions. See
§13.1 of this chapter concerning recov-
ery from consular officers of amounts
wrongfully exacted and withheld by
them.

[22 FR 10793, Dec. 27, 1957, as amended at 65
FR 14212, Mar. 16, 2000]

§23.4 Representative value in

change.

Representative value in exchange for
the collection of a fee means foreign
currency equivalent to the prescribed
United States dollar fee at the current
rate of exchange at the time and place
of payment of the fee. ‘“‘Current rate”
of exchange for this purpose means the
bank selling rate at which the foreign
bank will sell the number of United

ex-
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States dollars required to liquidate the
obligation to the United States for the
Foreign Service fee.

§23.5 Claims for settlement by Depart-
ment of State or General Account-
ing Office.

Claims for settlement by the Depart-
ment of State or by the General Ac-
counting Office shall be submitted to
the Department in duplicate over the
handwritten signature, together with
the post office address of the claimant,
and with appropriate recommendations
of the officer of the Foreign Service,
for items such as:

(a) Refunds of amounts representing
payroll deductions such as for any re-
tirement and disability fund;

(b) Amounts due deceased, incom-
petent, or insolvent persons including
payees or bona fide holders of unpaid
Government checks;

(c) Amounts claimed from the Gov-
ernment when questions of fact affect
either the amount payable or the terms
of payment, when for any reason set-
tlement cannot or should not be af-
fected at the Foreign Service office;
and

(d) Amounts of checks, owned by liv-
ing payees or bona fide holders, which
have been covered into outstanding li-
abilities. The Foreign Service post or
the Department of State shall be con-
sulted before preparing the claim to as-
certain whether any special form is re-
quired to be used. Claims for unpaid
compensation of deceased alien em-
ployees shall be forwarded to the re-
spective Foreign Service post.
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SUBCHAPTER D—CLAIMS AND STOLEN PROPERTY

PART 33—FISHERMEN’S PROTECTIVE
ACT GUARANTY FUND PROCE-
DURES UNDER SECTION 7

Sec.
33.1
33.2
33.3
33.4
33.5
33.6
33.7

Purpose.

Definitions.
Eligibility.
Applications.
Guaranty agreements.
Fees.

Conditions for claims.
33.8 Claim procedures.
33.9 Amount of award.
33.10 Payments.

33.11 Records.

33.12 Penalties.

AUTHORITY: 22 U.S.C. 1977.

SOURCE: 61 FR 49967, Sept. 24, 1996, unless
otherwise noted.

§33.1 Purpose.

These rules clarify procedures for the
administration of Section 7 of the Fish-
ermen’s Protective Act of 1967. Section
7 of the Act establishes a Fishermen’s
Guaranty Fund to reimburse owners
and charterers of United States com-
mercial fishing vessels for certain
losses and costs caused by the seizure
and detention of their vessels by for-
eign countries under certain claims to
jurisdiction not recognized by the
United States.

§33.2 Definitions.

For the purpose of this part, the fol-
lowing terms mean:

Act. The Fishermen’s Protective Act
of 1967 (22 U.S.C. 1971 et seq.).

Capital equipment. Equipment or
other property which may be depre-
ciated for income tax purposes.

Depreciated replacement costs. The
present replacement cost of capital
equipment after being depreciated on a
straight line basis over the equip-
ment’s depreciable life, which is stand-
ardized at ten years.

Downtime. The time a vessel nor-
mally would be in port or transiting to
and from the fishing grounds.

Expendable items. Any property, ex-
cluding that which may be depreciated
for income tax purposes, which is

maintained in inventory or expensed
for tax purposes.

Fund. The Fishermen’s Guaranty
Fund established in the U.S. Treasury
under section 7(c) of the Act (22 U.S.C.
1977(c)).

Market wvalue. The price property
would command in a market, at the
time of property loss, assuming a seller
willing to sell and buyer willing to buy.

Other direct charge. Any levy which is
imposed in addition to, or in lieu of
any fine, license fee, registration fee,
or other charge.

Owner. The owner or charterer of a
commercial fishing vessel.

Secretary. The Secretary of State or
the designee of the Secretary of State.

Seizure. Arrest of a fishing vessel by a
foreign country for allegedly illegal
fishing.

U.S. fishing vessel. Any private vessel
documented or certified under the laws
of the United States as a commercial
fishing vessel.

§33.3 Eligibility.

Any owner or charterer of a U.S. fish-
ing vessel is eligible to apply for an
agreement with the Secretary pro-
viding for a guarantee in accordance
with section 7 of the Act.

§33.4 Applications.

(a) Applicant. An eligible applicant
for a guaranty agreement must:

(1) Own or charter a U.S. fishing ves-
sel; and

(2) Submit with his application the
fee specified in §33.6 below.

(b) Application forms. Application
forms may be obtained by contacting
the Office of Marine Conservation, Bu-
reau of Oceans and International Envi-
ronmental and Scientific Affairs, Room
7820, U.S. Department of State, Wash-
ington, DC 20520-7818; Telephone 202—
647-3941.

(c) Where to apply. Applications must
be submitted to the Director, Office of
marine Conservation, Bureau of Oceans
and International Environmental and
Scientific Affairs, Room 7820, U.S. De-
partment of State, Washington, DC
20520-7818.
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§33.5

(d) Application approval. Application
approval will be by execution of the
guaranty agreement by the Secretary
or by the Secretary’s designee.

§33.5

(a) Period in effect. Agreements are ef-
fective for a Fiscal Year beginning Oc-
tober 1 and ending on the next Sep-
tember 30. Applications submitted
after October 1 are effective from the
date the application and fee are mailed
(determined by the postmark) through
September 30.

(b) Guaranty agreement transfer. A
guaranty agreement may, with the
Secretary’s prior consent, be trans-
ferred when a vessel which is the sub-
ject of a guaranty agreement is trans-
ferred to a new owner if the transfer
occurs during the agreement period.

(¢c) Guaranty agreement renewal. A
guaranty agreement may be renewed
for the next agreement year by submit-
ting an application form with the ap-
propriate fee for the next year in ac-
cordance with the Secretary’s annually
published requirements regarding fees.
Renewals are subject to the Secretary’s
approval.

(d) Provisions of the agreement. The
agreement will provide for reimburse-
ment for certain losses caused by for-
eign countries’ seizure and detention of
U.S. fishing vessels on the basis of
claims to jurisdiction which are not
recognized by the United States. Re-
cent amendments to the Magnuson
Fishery Conservation and Management
Act (16 U.S.C. (1801 et seq.) assert U.S.
jurisdiction over highly migratory spe-
cies of tuna in the U.S. exclusive eco-
nomic zone (EEZ). Accordingly, as a
matter of international law, the United
States now recognizes other coastal
states’ claims to jurisdiction over tuna
in their EEZ’S. This change directly af-
fect certification of claims filed under
the Fishermen’s Protective Act. Par-
ticipants are advised that this means
that the Department will no longer
certify for payment claims resulting
from the seizure of a U.S. vessel while
such vessel was fishing for tuna within
the exclusive economic zone of another
country in violation of that country’s
laws. Claims for detentions or seizures
based on other claims to jurisdiction
not recognized by the United States, or

Guaranty agreements.
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on the basis of claims to jurisdiction
recognized by the United States but ex-
ercised in a manner inconsistent with
international law as recognized by the
United states, may still be certified by
the Department.

§33.6 Fees.

(a) General. Fees provide for adminis-
trative costs and payment of claims.
Fees are set annually on the basis of
past and anticipated claim experience.
The annual agreement year for which
fees are payable starts on October 1
and ends on September 30 of the fol-
lowing year.

(b) Amount and payment. The amount
of each annual fee or adjusted fee will
be established by the Office Director of
the Office of Marine Conservation, Bu-
reau of Oceans and International Envi-
ronmental and Scientific Affairs, by
publication of a notice in the FEDERAL
REGISTER. Each notice will establish
the amount of the fee, when the fee is
due, when the fee is payable, and any
special conditions surrounding exten-
sion of prior agreements or execution
of new agreements. Unless otherwise
specified in such notices, agreement
coverage will commence with the post-
marked date of the fee payment and
application.

(c) Adjustment and refund. Fees may
be adjusted at any time to reflect ac-
tual seizure and detention experience
for which claims are anticipated. Fail-
ure to submit adjusted fees will result
in agreement termination as of the
date the adjusted fee is payable. No
fees will be refunded after an agree-
ment is executed by the Secretary.

(d) Disposition. All fees will be depos-
ited in the Fishermen’s Guaranty
Fund. They will remain available with-
out fiscal year limitation to carry out
section 7 of the Act. Claims will be paid
from fees and from appropriated funds,
if any. Fees not required to pay admin-
istrative costs or claims may be in-
vested in U.S. obligations. All earnings
will be credited to the Fishermen’s
Guaranty Fund.

§33.7 Conditions for claims.

(a) Unless there is clear and con-
vincing credible evidence that the sei-
zure did not meet the requirements of
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the Act, payment of claims will be
made when:

(1) A covered vessel is seized by a for-
eign country under conditions specified
in the Act and the guaranty agree-
ment; and

(2) The incident occurred during the
period the guaranty agreement was in
force for the vessel involved.

(b) Payments will be made to the
owner for:

(1) All actual costs (except those cov-
ered by section 3 of the Act or reim-
bursable from some other source) in-
curred by the owner during the seizure
or detention period as a direct result
thereof, including:

(i) Damage to, or destruction of, the
vessel or its equipment; or

(ii) Loss or confiscation of the vessel
or its equipment; and

(iii) Dockage fees or utilities;

(2) The market value of fish or shell-
fish caught before seizure of the vessel
and confiscated or spoiled during the
period of detention; and

(3) Up to 50 percent of the vessel’s
gross income lost as a direct result of
the seizure and detention.

(c) The exceptions are that no pay-
ment will be made from the Fund for a
seizure which is:

(1) Covered by any other provision of
law (for example, fines, license fees,
registration fees, or other direct
charges payable under section 3 of the
Act);

(2) Made by a country at war with the
United States;

(3) In accordance with any applicable
convention or treaty, if that treaty or
convention was made with the advice
and consent of the Senate and was in
force and effect for the United States
and the seizing country at the time of
the seizure;

(4) Which occurs before the guaranty
agreement’s effective date or after its
termination;

(5) For which other sources of alter-
native reimbursement have not first
been fully pursued (for example, the in-
surance coverage required by the
agreement and valid claims under any
law);

(6) For which material requirements
of the guaranty agreement, the Act, or
the program regulations have not been
fully fulfilled; or

§33.8

(7) In the view of the Department of
State occurred because the seized ves-
sel was undermining or diminishing the
effectiveness of international conserva-
tion and management measures recog-
nized by the United States, or other-
wise contributing to stock conserva-
tion problems pending the establish-
ment of such measures.

§33.8 Claim procedures.

(a) Where and when to apply. Claims
must be submitted to the Office Direc-
tor, Office of Marine Conservation, Bu-
reau of Oceans and International Envi-
ronmental and Scientific Affairs, Room
7820, U.S. Department of State, Wash-
ington, DC 20520-7818. Claims must be
submitted within ninety (90) days after
the vessel’s release. Requests for exten-
sion of the filing deadline must be in
writing and approved by the Office Di-
rector, Office of Marine Conservation,
Bureau of Oceans and International
Environmental and Scientific Affairs.

(b) Contents of claim. All material al-
legations of a claim must be supported
by documentary evidence. Foreign lan-
guage documents must be accompanied
by an authenticated English trans-
lation. Claims must include:

(1) The captain’s sworn statement
about the exact location and activity
of the vessel when seized;

(2) Certified copies of charges, hear-
ings, and findings by the government
seizing the vessel;

(3) A detailed computation of all ac-
tual costs directly resulting from the
seizure and detention, supported by re-
ceipts, affidavits, or other documenta-
tion acceptable to the Office Director,
Office of Marine Conservation, Bureau
of Oceans and International Environ-
mental and Scientific Affairs;

(4) A detailed computation of lost in-
come claimed, including:

(i) The date and time seized and re-
leased;

(ii) The number of miles and running
time from the point of seizure to the
point of detention;

(iii) The total fishing time lost (ex-
plain in detail if lost fishing time
claimed is any greater than the elapsed
time from seizure to the time required
after release to return to the point of
seizure);
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(iv) The tonnage of catch on board at
the time of seizure;

(v) The vessel’s average catch-per-
day’s fishing for the three calendar
years preceding the seizure;

(vi) The vessel’s average downtime
between fishing trips for the three cal-
endar years preceding the seizure; and

(vii) The price-per-pound for the
catch on the first day the vessel re-
turns to port after the seizure and de-
tention unless there is a pre-negotiated
price-per-pound with a processor, in
which case the pre-negotiated price
must be documented; and

(5) Documentation for confiscated,
damaged, destroyed, or stolen equip-
ment, including:

(i) The date and cost of acquisition
supported by invoices or other accept-
able proof of ownership; and

(ii) An estimate from a commercial
source of the replacement or repair
cost.

(c) Burden of proof. The claimant has
the burden of proving all aspects of the
claim, except in cases of dispute over
the facts of the seizure where the
claimant shall have the presumption
that the seizure was eligible unless
there is clear and convincing credible
evidence that the seizure did not meet
the eligibility standards of the Act.

§33.9 Amount of award.

(a) Lost fishing time. Compensation is
limited to 50 percent of the gross in-
come lost as a direct result of the sei-
zure and detention, based on the value
of the average catch-per-day’s fishing
during the three most recent calendar
years immediately preceding the sei-
zure as determined by the Secretary,
based on catch rates on comparable
vessels in comparable fisheries. The
compensable period for cases of seizure
and detention not resulting in vessels
confiscation is limited to the elapsed
time from seizure to the time after re-
lease when the vessel could reasonably
be expected to return to the point of
seizure. The compensable period in
cases where the vessel is confiscated is
limited to the elapsed time from sei-
zure through the date of confiscation,
plus an additional period to purchase a
replacement vessel and return to the
point of seizure. In no case can the ad-
ditional period exceed 120 days.
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(1) Compensation for confiscation of
vessels, where no buy-back has oc-
curred, will be based on market value
which will be determined by averaging
estimates of market value obtained
from as many vessel surveyors or bro-
kers as the Secretary deems prac-
ticable;

(2) Compensation for capital equip-
ment other than vessel, will be based
on depreciated replacement cost;

(3) Compensation for expendable
items and crew’s belongings will be 50
percent of their replacement costs; and

(4) Compensation for confiscated
catch will be for full value, based on
the price-per-pound.

(b) Fuel expense. Compensation for
fuel expenses will be based on the pur-
chase price, the time required to run to
and from the fishing grounds, the de-
tention time in port, and the docu-
mented fuel consumption of the vessel.

(c) Stolen or confiscated property. If
the claimant was required to buy back
confiscated property from the foreign
country, the claimant may apply for
reimbursement of such charges under
section 3 of the Act. Any other prop-
erty confiscated is reimbursable from
this Guaranty Fund. Confiscated prop-
erty is divided into the following cat-
egories:

(1) Compensation for confiscation of
vessels, where no buy-back has oc-
curred, will be based on market value
which will be determined by averaging
estimates of market value obtained
from as many vessel surveyors or bro-
kers as the Secretary deems prac-
ticable;

(2) Compensation for capital equip-
ment other than a vessel, will be based
on depreciated replacement cost;

(3) Compensation for expendable
items and crew’s belongings will be 50
percent of their replacement cost; and

(4) Compensation for confiscated
catch will be for full value, based on
the price-per-pound.

(d) Insurance proceeds. No payments
will be made from the Fund for losses
covered by any policy of insurance or
other provisions of law.

(e) [Reserved]

(f) Appeals. All determinations under
this section are final and are not sub-
ject to arbitration or appeal.
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§33.10 Payments.

The Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and Sci-
entific Affairs, will pay the claimant
the amount calculated under §33.9.
Payment will be made as promptly as
practicable, but may be delayed pend-
ing the appropriation of sufficient
funds, should fee collections not be
adequate to sustain the operation of
the Fund. The Director shall notify the
claimant of the amount approved for
payment as promptly as practicable
and the same shall thereafter con-
stitute a valid, but non-interest bear-
ing obligation of the Government.
Delays in payments are not a direct
consequence of seizure and detention
and cannot therefore be construed as
increasing the compensable period for
lost fishing time. If there is a question
about distribution of the proceeds of
the claim, the Director may request
proof of interest from all parties, and
will settle this issue.

§33.11 Records.

The Office Director, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and Sci-
entific Affairs will have the right to in-
spect claimants’ books and records as a
precondition to approving claims. All
claims must contain written authoriza-
tion of the guaranteed party for any
international, federal, state, or local
governmental Agencies to provide the
Office Director, Office of Marine Con-
servation, Bureau of Oceans and Inter-
national Environmental and Scientific
Affairs any data or information perti-
nent to a claim.

§33.12

Persons who willfully make any false
or misleading statement or representa-
tion to obtain compensation from the
Fund are subject to criminal prosecu-
tion under 22 U.S.C. 1980(g). This pro-
vides penalties up to $25,000 or impris-
onment for up to one year, or both.
Any evidence of criminal conduct will
be promptly forwarded to the United
States Department of Justice for ac-
tion. Additionally, misrepresentation,
concealment, or fraud, or acts inten-
tionally designed to result in seizure,
may void the guaranty agreement.

Penalties.

§34.2
PART 34—DEBT COLLECTION

Subpart A—General Provision

Sec.
34.1
34.2
34.3
34.4
34.5
34.6

Purpose.

Scope.

Exceptions.

Definitions.

Other procedures or actions.

Interest, penalties, and administrative
costs.
34.7 Collection in installments.

Subpart B—Collection Actions

34.8 Notice and demand for payment.

34.9 Request for internal administrative re-
view.

34.10 Collection methods.

Subpart C—Salary Offset

34.11 Scope.

34.12 Coordinating offset with another Fed-
eral agency.

34.13 Notice requirements before offset.

34.14 Request for an outside hearing for cer-
tain debts.

34.15 Outside hearing.

34.16 Procedures for salary offset.

34.17 Non-waiver of rights by payment.

Subpart D—Collection Adjustments

34.18
34.19
34.20
34.21
34.22

Waivers of indebtedness.
Compromise.
Suspension.
Termination.
Discharge.

34.23 Bankruptcy.

34.24 Refunds.

AUTHORITY: 31 U.S.C. 3701-3719; 5 U.S.C.
5514; 31 CFR part 285; 31 CFR parts 900-904; 5
CFR part 550, subpart K.

SOURCE: 71 FR 16482, Apr. 3, 2006, unless
otherwise noted.

Subpart A—General Provisions

§34.1 Purpose.

These regulations prescribe the pro-
cedures to be used by the United States
Department of State (STATE) in the
collection of debts owed to STATE and
to the United States.

§34.2 Scope.

(a) Except as set forth in this part or
otherwise provided by law, STATE will
conduct administrative actions to col-
lect debts (including offset, com-
promise, suspension, termination, dis-
closure and referral) in accordance
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§34.3

with the Federal Claims Collection
Standards (FCCS) of the Department of
the Treasury and Department of Jus-
tice, 31 CFR parts 900-904.

(b) This part is not applicable to
STATE claims against another Federal
agency, any foreign country or any po-
litical subdivision thereof, or any pub-
lic international organization.

§34.3 Exceptions.

(a) Debts arising from the audit of
transportation accounts pursuant to 31
U.S.C. 3726 shall be determined, col-
lected, compromised, terminated, or
settled in accordance with the regula-
tions published at 41 CFR part 102-118.

(b) Debts arising out of acquisition
contracts subject to the Federal Acqui-
sition Regulation (FAR) shall be deter-
mined, collected, compromised, termi-
nated, or settled in accordance with
those regulations (see 48 CFR part 32).

(c) Debts based in whole or in part on
conduct in violation of the antitrust
laws, or in regard to which there is an
indication of fraud, presentation of a
false claim, or misrepresentation on
the part of the debtor or any other
party having an interest in the claim,
shall be referred to the Department of
Justice for compromise, suspension, or
termination of collection action.

(d) Tax debts are excluded from the
coverage of this regulation.

§34.4 Definitions.

For purposes of the section:

(a) Administrative offset means with-
holding funds payable by the United
States to, or held by the United States
for, a person to satisfy a debt owed by
the person to the United States.

(b) Administrative wage garnishment
means the process by which a Federal
agency orders a non-Federal employer
to withhold amounts from a debtor’s
wages to satisfy a debt owed to the
United States.

(c) Compromise means that the cred-
itor agency accepts less than the full
amount of an outstanding debt in full
satisfaction of the entire amount of the
debt.

(d) Creditor agency means the Federal
agency to which a debt is owed.

(e) Debt or claim means an amount of
money which has been determined to
be owed to the United States from any
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person. A debtor’s liability arising
from a particular contract or trans-
action shall be considered a single
claim for purposes of the monetary
ceilings of the FCCS.

(f) Debtor means a person who owes
the Federal government money.

(g) Delinquent debt means a debt that
has not been paid by the date specified
in STATE’s written notification or ap-
plicable contractual agreement, unless
other satisfactory arrangements have
been made by that date, or that has not
been paid in accordance with a pay-
ment agreement with STATE.

(h) Discharge means the release of a
debtor from personal liability for a
debt. Further collection action is pro-
hibited.

(1) Disposable pay means the amount
that remains from an employee’s cur-
rent basic pay, special pay, incentive
pay, retired pay, retainer pay, or in the
case of an employee not entitled to
basic pay, other authorized pay re-
maining after required deductions for
Federal, State and local income taxes;
Social Security taxes, including Medi-
care taxes; Federal retirement pro-
grams; normal premiums for life and
health insurance benefits and such
other deductions that are required by
law to be withheld, excluding garnish-
ments.

(j) FCCS means the Federal Claims
Collection Standards published jointly
by the Departments of the Treasury
and Justice and codified at 31 CFR
parts 900-904.

(k) Person means an individual, cor-
poration, partnership, association, or-
ganization, State or local government,
or any other type of entity other than
a Federal agency, Foreign Government,
or public international organization.

(1) Salary offset means the with-
holding of amounts from the current
pay account of a Federal employee to
satisfy a debt owed by that employee
to the United States.

(m) Suspension means the temporary
cessation of active debt collection
pending the occurrence of an antici-
pated event.

(n) Termination means the cessation
of all active debt collection action for
the foreseeable future.

(0) Waiver means a decision to forgo
collection of a debt owed to the United
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States, as provided for by a specific
statute and according to the standards
set out under that statute.

§34.5 Other procedures or actions.

(a) Nothing contained in this regula-
tion is intended to require STATE to
duplicate administrative proceedings
required by contract or other laws or
regulations.

(b) Nothing in this regulation is in-
tended to preclude utilization of infor-
mal administrative actions or remedies
which may be available.

(c) Nothing contained in this regula-
tion is intended to deter STATE from
demanding the return of specific prop-
erty or from demanding the return of
the property or the payment of its
value.

(d) The failure of STATE to comply
with any provision in this regulation
shall not serve as defense to the debt.

§34.6 Interest, penalties, and adminis-
trative costs.

Except as otherwise provided by stat-
ute, contract or excluded in accordance
with the FCCS, STATE will assess:

(a) Interest on delinquent debts in ac-
cordance with 31 CFR 901.9.

(b) Penalties at the rate of 6 percent
a year or such other rate as authorized
by law on any portion of a debt that is
delinquent for more than 90 days.

(c) Administrative costs to cover the
costs of processing and calculating de-
linquent debts.

(d) Late payment charges under para-
graphs (a) and (b) of this section shall
be computed from the date of delin-
quency.

(e) When a debt is paid in partial or
installment payments, amounts re-
ceived shall be applied first to out-
standing penalty and administrative
cost charges, second to accrued inter-
est, and then to outstanding principal.

(f) STATE shall consider waiver of
interest, penalties and/or administra-
tive costs in accordance with the
FCCS, 31 CFR 901.9(g).

§34.7 Collection in installments.

Whenever feasible, and except as re-
quired otherwise by law, debts owed to
the United States, together with inter-
est, penalties, and administrative costs
as required by this regulation, should

§34.8

be collected in one lump sum. This is
true whether the debt is being col-
lected under administrative offset, in-
cluding salary offset, or by another
method, including voluntary payment.
However, if the debtor is financially
unable to pay the indebtedness in one
lump sum, payment may be accepted in
regular installments. If STATE agrees
to accept payment in installments, it
may require a legally enforceable writ-
ten agreement from the debtor that
specifies all of the terms of the ar-
rangement and which contains a provi-
sion accelerating the debt in the event
the debtor defaults. The size and fre-
quency of the payments should bear a
reasonable relation to the size of the
debt and ability of the debtor to pay. If
possible, the installment payments
should be sufficient in size and fre-
quency to liquidate the Government’s
claim within 3 years.

Subpart B—Collection Actions

§34.8 Notice and demand for payment.

(a) STATE shall promptly hand de-
liver, send by first class mail to the
debtor’s most current address in the
records of STATE, or, in appropriate
circumstances, send by electronic mail
to the debtor’s most current address in
the records of STATE, at least one
written notice. Written demand under
this subpart may be preceded by other
appropriate actions under this part and
or the FCCS, including but not limited
to actions taken under the procedures
applicable to administrative offset, in-
cluding salary offset.

(b) The written notice shall inform
the debtor of:

(1) The basis of the debt;

(2) The amount of the debt;

(3) The date by which payment
should be made to avoid the imposition
of interest, penalties and administra-
tive costs, and the enforced collection
actions described in paragraph (b)(7) of
this section;

(4) The applicable standards for im-
posing of interest, penalties and admin-
istrative costs to delinquent debts;

(5) STATE’s readiness to discuss al-
ternative payment arrangements and
how the debtor may offer to enter into
a written agreement to repay the debt
under terms acceptable to STATE;
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(6) The name, address and telephone
number of a contact person or office
within STATE;

(7) STATE’s intention to enforce col-
lection by taking one or more of the
following actions if the debtor fails to
pay or otherwise resolve the debt:

(i) Offset from Federal payments oth-
erwise due to the debtor, including in-
come tax refunds, salary, certain ben-
efit payments, retirement, vendor pay-
ments, travel reimbursement and ad-
vances, and other Federal payments
due from STATE, other Federal agen-
cies, or through centralized disbursing
from the Department of the Treasury;

(ii) Referral to private collection
agency

(iii) Report to credit bureaus

(iv) Administrative Wage Garnish-
ment

(v) Litigation by the Department of
Justice

(vi) Referral to the Financial Man-
agement Service of the Department of
the Treasury for collection

(vii) Liquidation of collateral

(viii) Other actions as permitted by
the FCCS and applicable law;

(8) The debtor’s right to inspect and
copy records related to the debt;

(9) The debtor’s right to an internal
review of STATE’s determination that
the debtor owes a debt or the amount
of the debt;

(10) The debtor’s right, if any, to re-
quest waiver of collection of certain
debts, as applicable (see §34.18);

(11) Requirement that the debtor ad-
vise STATE of any bankruptcy pro-
ceeding of the debtor; and

(12) Provision for refund of amounts
collected if later decision finds that
the amount of the debt is not owed or
is waived.

(c) Exceptions to mnotice requirements.
STATE may omit from a notice to a
debtor one or more of the provisions
contained in paragraphs (b)(7) through
(b)(12) of this section if STATE deter-
mines that any provision is not legally
required given the collection remedies
to be applied to a particular debt, or
which have already been provided by
prior notice, applicable agreement, or
contract.

[71 FR 16482, Apr. 3, 2006, as amended at 79
FR 35283, June 20, 2014]
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§34.9 Requests for internal adminis-
trative review.

(a) For all collection methods for
debts owed to STATE, the debtor may
request a review within State of the ex-
istence or the amount of the debt. For
offset of current Federal salary under 5
U.S.C. 5514 for certain debts, debtors
may also request an outside hearing.
See subpart C of this part. This subpart
rather than subpart C applies to collec-
tions by salary offset for debts arising
under 5 U.S.C. 5705 (travel advances), 5
U.S.C. 4108 (training expenses), and
other statutes specifically providing
for collection by salary offset.

(b) A debtor requesting an internal
review shall do so in writing to the
contact office by the payment due date
stated within the initial notice sent
under 34.8(b) or other applicable provi-
sion. The debtor’s written request shall
state the basis for the dispute and in-
clude any relevant documentation in
support.

(1) STATE will provide for an inter-
nal review of the debt by an appro-
priate official. The review may include
examination of documents, internal
discussions with relevant officials and
discussion by letter or orally with the
debtor, at STATE’s discretion. An oral
hearing may be provided when the mat-
ter cannot be decided on the documen-
tary record because it involves issues
of credibility or veracity. Unless other-
wise required by law, such oral hearing
shall not be a formal evidentiary hear-
ing. If an oral hearing is appropriate,
the time and location of the hearing
shall be established by STATE. An oral
hearing may be conducted, at the debt-
or’s option, either in-person or by tele-
phone conference. All travel expenses
incurred by the debtor in connection
with an in-person hearing will be borne
by the debtor. All telephonic charges
incurred during the hearing will be the
responsibility of STATE. During the
period of review, STATE may suspend
collection activity, including the ac-
crual of interest and penalties, on any
disputed portion of the debt if STATE
determines that suspension is in the
Department’s best interest or would
serve equity and good conscience.

(2) If after review STATE either sus-
tains or amends its determination, it
shall notify the debtor of its intent to
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collect the sustained or amended debt.
If previously suspended, collection ac-
tions will be re-instituted unless pay-
ment of the sustained or amended
amount is received or the debtor has
made a proposal for a payment plan to
which STATE agrees, by the date spec-
ified in the notification of STATE’s de-
cision.

§34.10 Collection methods.

Upon completion of notice and provi-
sion of all due process rights as listed
in 34.8(b) of this section and upon final
determination of the existence and
amount of a debt, unless other accept-
able payment arrangements have been
made or procedures under a specific
statute apply, STATE shall collect the
debt by one or more of the following
methods:

(a) Administrative offset. (1) Payments
otherwise due the debtor from the
United States shall be offset from the
debt in accordance with 31 CFR 901.3.
These may be funds under the control
of the Department of State or other
Federal agencies. Collection may be
made through centralized offset by the

Financial Management Service
(““FMS”) of the Department of the
Treasury.

(2) Such payments include but are
not limited to vendor payments, sal-
ary, retirement, lump sum payments
due upon Federal employment separa-
tion, travel reimbursements, tax re-
funds, loans or other assistance. For
offset of Federal salary payments
under 5 U.S.C. 5514 for certain types of
debt see subpart C of this part.

(3) Administrative offset under this
subsection does not apply to debts
specified in the FCCS, 31 CFR
901.3(a)(2).

(4) Before administrative offset is in-
stituted by another Federal agency or
the FMS, STATE shall certify in writ-
ing to that entity that the debt is past
due and legally enforceable and that
STATE has complied with all applica-
ble due process and other requirements
as described in this part and other Fed-
eral law and regulations.

(5) Administrative offset of antici-
pated or future benefit payments under
the Civil Service Retirement and Dis-
ability Fund will be requested by
STATE pursuant to 5 CFR 831.1801-1808.

§34.10

(6) Expedited offset. STATE may ef-
fect an offset against a debtor prior to
sending a notice to the debtor as de-
scribed in §34.8, when:

(i) The offset is in the nature of a
recoupment,

(ii) Offset is executed pursuant to
procedures set out in the Contracts
Disputes Act,

(iii) Previous notice and opportunity
for review have been given, or

(iv) There is insufficient time before
payment would be made to the debtor/
payee to allow prior notice and an op-
portunity for review. In such case,
STATE shall give the debtor notice and
an opportunity for review as soon as
practicable and shall promptly refund
any money ultimately found not to
have been owed to the Government.

(b) Referral to private collection agency.
STATE may contract for collection
services to recover delinquent debts, or
transfer a delinquent debt to FMS for
private collection action, pursuant to
31 U.S.C. 3718, 22 U.S.C. 2716 and the
FCCS, 31 CFR 901.5, as applicable.
STATE will not use a collection agency
to collect a debt owed by a currently
employed or retired Federal employee,
if collection by salary or annuity offset
is available.

(c) Disclosure to consumer reporting
agencies. STATE may disclose delin-
quent debts to consumer reporting
agencies and other automated data-
bases in accordance with 31 TU.S.C.
3711(e) and the FCCS, 31 CFR 901.4, and
in compliance with the Bankruptcy
Code and the Privacy Act 5 U.S.C. 552a.

(d) Liquidation of Collateral, if appli-
cable, in accordance with the FCCS, 31
CFR 901.7.

(e) Suspension or revocation of eligi-
bility for loans and loan guaranties, li-
censes, permits, or privileges in accord-
ance with the FCCS, 31 CFR 901.6.

(f) Litigation. Debts may be referred
to the Department of Justice for litiga-
tion for collection in accordance with
the standards set forth in the FCCS, 31
CFR part 904.

(g) Transfer to FMS. Debts delinquent
more than 180 days shall be transferred
to the Financial Management Service
of the Department of the Treasury for
collection by all available means.
Debts delinquent less that 180 days
may also be so transferred.
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(h) Administrative wage garnishment.
STATE may collect debts from a non-
Federal employee’s wages by means of
administrative wage garnishment in
accordance with the requirements of 31
U.S.C. 3720D and 31 CFR 285.11. All
parts of 31 CFR 285.11 are incorporated
by reference into these regulations, in-
cluding the hearing procedures de-
scribed in 31 CFR 285.11(f).

(i) Salary offset. See subpart C of this
part.

[71 FR 16482, Apr. 3, 2006, as amended at 79
FR 39972, July 11, 2014]

Subpart C—Salary Offset

§34.11 Scope.

(a) This subpart sets forth STATE’s
procedures for the collection of a Fed-
eral employee’s current pay by salary
offset to satisfy certain debts owed to
the United States.

(b) This subpart applies to:

(1) Current employees of STATE and
other agencies who owe debts to
STATE;

(2) Current employees of STATE who
owe debts to other agencies.

(c) This subpart does not apply to

(1) Offset of a separating employee’s
final payments or Foreign Service an-
nuity payments which are covered
under administrative offset (See
§34.10(a)),

(2) Debts or claims arising under the
Internal Revenue Code of 1954 (26
U.S.C. 1 et seq.); the Social Security
Act (42 U.S.C. 301 et seq.); the tariff
laws of the United States.

(3) Any adjustment to pay arising out
of an employee’s election of coverage
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay, if the
amount to be recovered was accumu-
lated over 4 pay periods or less.

(4) Any routine intra-agency adjust-
ment of pay that is made to correct an
overpayment of pay attributable to
clerical or administrative errors or
delays in processing pay documents, if
the overpayment occurred within the 4
pay periods preceding the adjustment
and, at the time of such adjustment, or
as soon thereafter as practical, the in-
dividual is provided written notice of
the nature and the amount of the ad-
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justment and point of contact for con-
testing such adjustment.

(5) Any adjustment to collect a debt
amounting to $50 or less, if, at the time
of such adjustment, or as soon there-
after as practical, the individual is pro-
vided written notice of the nature and
the amount of the adjustment and a
point of contact for contesting such ad-
justment.

(d) These regulations do not preclude
an employee from requesting waiver of
the debt, if waiver is available under
subpart D of this part or by other regu-
lation or statute.

(e) Nothing in these regulations pre-
cludes the compromise, suspension or
termination of collection actions
where appropriate under subpart D of
this part or other regulations or stat-
utes.

§34.12 Coordinating offset with an-
other Federal agency.

(a) When STATE is owed a debt by an
employee of another agency, the other
agency shall not initiate the requested
offset until STATE provides the agency
with a written certification that the
debtor owes STATE a debt (including
the amount and basis of the debt and
the due date of payment) and that
STATE has complied with these regu-
lations.

(b) When another agency is owed the
debt, STATE may use salary offset
against one of its employees who is in-
debted to another agency, if requested
to do so by that agency. Such request
must be accompanied by a certification
that the person owes the debt (includ-
ing the amount and basis of the debt
and the due date of payment) and that
the agency has complied with its regu-
lations as required by 5 U.S.C. 5514 and
5 CFR part 550, subpart K.

§34.13
set.

Notice requirements before off-

Except as provided in §34.16, salary
offset deductions will not be made un-
less STATE first provides the employee
with a written notice that he/she owes
a debt to the Federal Government at
least 30 calendar days before salary off-
set is to be initiated. When STATE is
the creditor agency, this notice of in-
tent to offset an employee’s salary
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shall be hand-delivered or sent by elec-
tronic mail to the employee’s STATE
issued electronic mail address and will
state:

(a) That STATE has reviewed the
records relating to the debt and has de-
termined that the debt is owed, its ori-
gin and nature, and the amount due;

(b) The intention of STATE to collect
the debt by means of deduction from
the employee’s current pay until the
debt and any and all accumulated in-
terest, penalties and administrative
costs are paid in full;

(c) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(d) The requirement to assess and
collect interest, penalties, and admin-
istrative costs in accordance with
§34.6, unless waived in accordance with
§34.6();

(e) The employee’s right to inspect
and copy any STATE records relating
to the debt, or, if the employee or their
representative cannot personally in-
spect the records, to request and re-
ceive a copy of such records;

(f) The opportunity to voluntarily
repay the debt or to enter into a writ-
ten agreement (under terms agreeable
to STATE) to establish a schedule for
repayment of the debt in lieu of offset;

(g) Right to an internal review or out-
side hearing. (1) An internal review
under §34.9 may be requested in cases
of collections by salary offset for debts
arising under 5 U.S.C. 5705 (travel ad-
vances), 5 U.S.C. 4108 (training ex-
penses), and other statutes specifically
providing for collection by salary off-
set.

(2) For all other debts, an internal re-
view or an outside hearing conducted
by an official not under the supervision
or control of STATE may be requested
with respect to the existence of the
debt, the amount of the debt, or the re-
payment schedule (i.e., the percentage
of disposable pay to be deducted each
pay period);

(h) That the timely filing of a request
for an outside hearing or internal re-
view within 30 calendar days after the
date of the notice of intent to offset
will stay the commencement of collec-
tion proceedings;

§34.14

(i) The method and time period for
requesting an internal review or out-
side hearing;

(j) That a final decision on the inter-
nal review or outside hearing (if one is
requested) will be issued at the earliest
practical date, but not later than 60
days after the filing of the request, un-
less the employee requests and the out-
side hearing official grants a delay in
the proceedings;

(k) That any knowingly false or friv-
olous statements, representation, or
evidence may subject the employee to
disciplinary procedures (56 U.S.C. Chap-
ter 75, 5 CFR part 752 or other applica-
ble statutes or regulations); penalties
(31 U.S.C. 3729-3731 or other applicable
statutes or regulations); or criminal
penalties (18 U.S.C. 286, 287, 1001, and
1002 or other applicable statutes or reg-
ulations);

(1) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(m) That the amounts paid on the
debt which are later waived or found
not owed to the United States will be
promptly refunded to the employee,
unless there are applicable contractual
or statutory provisions to the con-
trary; and

(n) The name and address of the
STATE official to whom communica-
tions should be directed.

[71 FR 16482, Apr. 3, 2006, as amended at 79
FR 35283, June 20, 2014]

§34.14 Request for an outside hearing
for certain debts.

(a) Except as provided in paragraph
(d) of this section, an employee must
file a request that is received by
STATE not later than 30 calendar days
from the date of STATE’s notice de-
scribed in §34.13 if an employee wants
an outside hearing pursuant to
§34.13(g)(2) concerning:

(1) The existence or amount of the
debt; or

(2) STATE’s proposed offset schedule.

(b) The request must be signed by the
employee and should identify and ex-
plain with reasonable specificity and
brevity the facts, evidence and wit-
nesses which the employee believes
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support his or her position. If the em-
ployee objects to the percentage of dis-
posable pay to be deducted from each
check, the request should state the ob-
jection and the reasons for it.

(c) The employee must also specify
whether an oral or paper hearing is re-
quested. If an oral hearing is desired,
the request should explain why the
matter cannot be resolved by review of
the documentary evidence alone.

(d) If the employee files a request for
an outside hearing later than the re-
quired 30 calendar days as described in
paragraph (a) of this section, STATE
may accept the request if the employee
can show that the delay was because of
circumstances beyond his or her con-
trol or because of failure to receive no-
tice of the filing deadline (unless the
employee has actual notice of the fil-
ing deadline).

(e) An employee waives the right to
an outside hearing and will have his or
her pay offset if the employee fails to
file a petition for a hearing as pre-
scribed in paragraph (a) of this section.

§34.15 Outside hearings.

(a) If an employee timely files a re-
quest for an outside hearing under
§34.13(2)(2), pursuant to 5 TU.S.C.
5514(a)(2), STATE shall select the time,
date, and location of the hearing.

(b) Outside hearings shall be con-
ducted by a hearing official not under
the supervision or control of STATE.

(c) Procedure. (1) After the employee
requests a hearing, the hearing official
shall notify the employee of the form
of the hearing to be provided. If the
hearing will be oral, notice shall set
forth the date, time and location of the
hearing. If the hearing will be paper,
the employee shall be notified that he
or she should submit arguments in
writing to the hearing official by a
specified date after which the record
shall be closed. This date shall give the
employee reasonable time to submit
documentation.

(2) Oral hearing. An employee who re-
quests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone (e.g., when an issue
of credibility or veracity is involved).
The hearing is not an adversarial adju-
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dication, and need not take the form of
an evidentiary hearing.

(3) Paper hearing. If the hearing offi-
cial determines that an oral hearing is
not necessary, he or she will make a
decision based upon a review of the
available written record.

(4) Record. The hearing official must
maintain a summary record of any
hearing provided by this subpart. Wit-
nesses who provide testimony will do
so under oath or affirmation.

(5) Content of decision. The written de-
cision shall include:

(i) A statement of the facts presented
to support the origin, nature, and
amount of the debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, or the date salary offset will
commence, if applicable.

(6) Failure to appear. In the absence of
good cause shown (e.g., excused ill-
ness), an employee who fails to appear
at a hearing shall be deemed, for the
purpose of this subpart, to admit the
existence and amount of the debt as de-
scribed in the notice of intent. The
hearing official shall schedule a new
hearing date upon the request of the
creditor agency representative when
good cause is shown.

(d) A hearing official’s decision is
considered to be an official certifi-
cation regarding the existence and
amount of the debt for purposes of exe-
cuting salary offset under 5 U.S.C. 5514
only. It does not supersede the finding
by STATE that a debt is owed and does
not affect the Government’s ability to
recoup the indebtedness through alter-
native collection methods under §34.10.

§34.16 Procedures for salary offset.

Unless otherwise provided by statute
or contract, the following procedures
apply to salary offset:

(a) Method. Salary offset will be made
by deduction at one or more officially
established pay intervals from the cur-
rent pay account of the employee with-
out his or her consent.

(b) Source. The source of salary offset
is current disposable pay.

(c) Types of collection. (1) Lump sum
payment. Ordinarily debts will be col-
lected by salary offset in one lump sum
if possible. However, if the amount of

112



Department of State

the debt exceeds 15 percent of dispos-
able pay for an officially established
pay interval, the collection by salary
offset must be made in installment de-
ductions.

(2) Installment deductions. (i) The size
of installment deductions must bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
If possible, the size of the deduction
will be that necessary to liquidate the
debt in no more than 1 year. However,
the amount deducted for any period
must not exceed 15 percent of the dis-
posable pay from which the deduction
is made, except as provided by other
regulations or unless the employee has
agreed in writing to a greater amount.

(ii) Installment payments of less
than $25 per pay period will be accepted
only in the most unusual cir-
cumstances.

(iii) Installment deductions will be
made over a period of not greater than
the anticipated period of employment.

§34.17 Non-waiver of rights by pay-
ments.

So long as there are no statutory or
contractual provisions to the contrary,
no employee payment (of all or a por-
tion of a debt) collected under this sub-
part will be interpreted as a waiver of
any rights that the employee may have
under 5 U.S.C. 5514.

Subpart D—Collection
Adjustments

§34.18 Waivers of indebtedness.

(a) Waivers of indebtedness may be
granted only as provided for certain
types of debt by specific statutes and
according to the standards set out
under those statutes.

(b) Authorities—(1) Debts arising out of
erroneous payments of pay and allow-
ances. 5 U.S.C. 5584 provides authority
for waiving in whole or in part debts
arising out of erroneous payments of
pay and allowances, and travel, trans-
portation and relocation expenses and
allowances, if collection would be
against equity and good conscience and
not in the best interests of the United
States.

(i) Waiver may not be granted if
there exists in connection with the
claim an indication of fraud, misrepre-
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sentation, fault, or lack of good faith
on the part of the employee or any
other person having an interest in ob-
taining a waiver.

(ii) Fault is considered to exist if in
light of the circumstances the em-
ployee knew or should have known
through the exercise of due diligence
that an error existed but failed to take
corrective action. What an employee
should have known is evaluated under
a reasonable person standard. Employ-
ees are, however, expected to have a
general understanding of the Federal
pay system applicable to them.

(iii) An employee with notice that a
payment may be erroneous is expected
to make provisions for eventual repay-
ment. Financial hardship is not a basis
for granting a waiver for an employee
who was on notice of an erroneous pay-
ment.

(iv) If the deciding official finds no
indication of fraud, misrepresentation,
fault, or lack of good faith on the part
of the employee or any other person
having an interest in obtaining a waiv-
er of the claim, the employee is not
automatically entitled to a waiver. Be-
fore a waiver can be granted, the decid-
ing official must also determine that
collection of the claim against an em-
ployee would be against equity and
good conscience and not in the best in-
terests of the United States. Factors to
consider when determining if collec-
tion of a claim against an employee
would be against equity and good con-
science and not in the best interests of
the United States include, but are not
limited to:

(A) Whether collection of the claim
would cause serious financial hardship
to the employee from whom collection
is sought.

(B) Whether, because of the erro-
neous payment, the employee either
has relinquished a valuable right or
changed positions for the worse, re-
gardless of the employee’s financial
circumstances.

(C) The time elapsed between the er-
roneous payment and discovery of the
error and notification of the employee;

(D) Whether failure to make restitu-
tion would result in unfair gain to the
employee;
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(E) Whether recovery of the claim
would be unconscionable under the cir-
cumstances.

(2) Debts arising out of advances in
pay. 5 U.S.C. b524a provides authority
for waiving in whole or in part a debt
arising out of an advance in pay if it is
shown that recovery would be against
equity and good conscience or against
the public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(i1) [Reserved]

(3) Debts arising out of advances in sit-
uations of authorized or ordered depar-
tures. 5 U.S.C. 55622 provides authority
for waiving in whole or in part a debt
arising out of an advance payment of
pay, allowances, and differentials pro-
vided under this section if it is shown
that recovery would be against equity
and good conscience or against the
public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(4) Debts arising out of advances of al-
lowances and differentials for employees
stationed abroad. 5 U.S.C. 5922 provides
authority for waiving in whole or in
part a debt arising out of an advance of
allowances and differentials provided
under this subchapter if it is shown
that recovery would be against equity
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and good conscience or against the
public interest.

(i) Factors to be considered when de-
termining if recovery of an advance
payment would be against equity and
good conscience or against the public
interest include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(5) Debts arising out of employee train-
ing expenses. b U.S.C. 4108 provides au-
thority for waiving in whole or in part
a debt arising out of employee training
expenses if it is shown that recovery
would be against equity and good con-
science or against the public interest.

(i) Factors to be considered when de-
termining if recovery of a debt arising
out of employee training expenses
would be against equity and good con-
science or against the public interest
include, but are not limited to:

(A) Death of the employee;

(B) Retirement of the employee for
disability;

(C) Inability of the employee to re-
turn to duty because of disability (sup-
ported by an acceptable medical cer-
tificate); and

(D) Whether failure to repay would
result in unfair gain to the employee.

(ii) [Reserved]

(6) Under-withholding of life insurance
premiums. 5 U.S.C. 8707(d) provides au-
thority for waiving the collection of
unpaid deductions resulting from
under-withholding of Federal Employ-
ees’ Group Life Insurance Program pre-
miums if the individual is without
fault and recovery would be against eq-
uity and good conscience.

(i) Fault is considered to exist if in
light of the circumstances the em-
ployee knew or should have known
through the exercise of due diligence
that an error existed but failed to take
corrective action.

(i1) Factors to be considered when de-
termining whether recovery of unpaid
deduction resulting from under-with-
holding would be against equity and
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good conscience include, but are not
limited to:

(A) Whether collection of the claim
would cause serious financial hardship
to the individual from whom collection
is sought.

(B) The time elapsed between the
failure to properly withhold and dis-
covery of the failure and notification
of the individual;

(C) Whether failure to make restitu-
tion would result in unfair gain to the
individual;

(D) Whether recovery of the claim
would be unconscionable under the cir-
cumstances.

(7)) Overpayments of Foreign Service an-
nuities. For waiver of debts arising
from overpayments from the Foreign
Service Retirement and Disability
Fund under the Foreign Service Retire-
ment and Disability System or the
Foreign Service Pension System see 22
CFR part 17.

(8) As otherwise provided by law.

(c) Waiver of indebtedness is an equi-
table remedy and as such must be
based on an assessment of the facts in-
volved in the individual case under
consideration.

(d) The burden is on the employee to
demonstrate that the applicable waiver
standard has been met.

(e) Requests. A debtor requesting a
waiver shall do so in writing to the
contact office by the payment due date
stated within the initial notice sent
under §34.8(b) or other applicable provi-
sion. The debtor’s written response
shall state the basis for the dispute and
include any relevant documentation in
support.

(f) While a waiver request is pending,
STATE may suspend collection, includ-
ing the accrual of interest and pen-
alties, on the debt if STATE deter-
mines that suspension is in the Depart-
ment’s best interest or would serve eq-
uity and good conscience.

§34.19 Compromise.

STATE may attempt to effect com-
promise in accordance with the stand-
ards set forth in the FCCS, 31 CFR part
902.

§34.20 Suspension.

The suspension of collection action
shall be made in accordance with the
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standards set forth in the FCCS, 31
CFR 903.1-903.2

§34.21 Termination.

The termination of collection action
shall be made in accordance with the
standards set forth in the FCCS, 31
CFR 903.1 and 903.3-903.4.

§34.22 Discharge.

Once a debt has been closed out for
accounting purposes and collection has
been terminated, the debt is dis-
charged. STATE must report dis-
charged debt as income to the debtor
to the Internal Revenue Service per 26
U.S.C. 6050P and 26 CFR 1.6050P-1.

§34.23 Bankruptcy.

A debtor should notify STATE at the
contact office provided in the original
notice of the debt, if the debtor has
filed for bankruptcy. STATE will re-
quire documentation from the applica-
ble court indicating the date of filing
and type of bankruptcy. Pursuant to
the laws of bankruptcy, STATE will
suspend debt collection upon such fil-
ing unless the automatic stay is no
longer in effect or has been lifted. In
general, collection of a debt discharged
in bankruptcy shall be terminated un-
less otherwise provided for by bank-
ruptcy law.

§34.24 Refunds.

(a) STATE will refund promptly to
the appropriate individual amounts off-
set under this regulation when:

(1) A debt is waived or otherwise
found not owing the United States (un-
less expressly prohibited by statute or
regulation); or

(2) STATE is directed by an adminis-
trative or judicial order to make a re-
fund.

(b) Refunds do not bear interest un-
less required or permitted by law or
contract.

PART 35—PROGRAM FRAUD CIVIL
REMEDIES

Sec.

35.1 General.

35.2 Definitions.

356.3 Basis for civil penalties and assess-
ments.

35.4 Investigation.
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§35.1

35.5
35.6
35.7

Review by the reviewing official.

Prerequisites for issuing a complaint.

Complaint.

35.8 Service of complaint.

35.9 Answer.

35.10 Default upon failure to file an answer.

356.11 Referral of complaint and answer to
the ALJ.

35.12 Notice of hearing.

35.13 Parties to the hearing.

35.14 Separation of functions.

356.15 Ex parte contacts.

35.16 Disqualification of reviewing official
or ALJ.

35.17 Rights of parties.

35.18 Authority of the ALJ.

35.19 Prehearing conferences.

35.20 Disclosure of documents.

35.21 Discovery.

35.22 Exchange of witness lists, statements
and exhibits.

35.23 Subpoenas for attendance at hearing.

35.24 Protective order.

35.25 Fees.

356.26 Form, filing and service of papers.

35.27 Computation of time.

35.28 Motions.

35.29 Sanctions.

35.30 The hearing and burden of proof.

35.31 Determining the amount of penalties
and assessments.

35.32 Location of hearing.

35.33 Witnesses.

35.3¢ Evidence.

35.35 The record.

35.36 Post-hearing briefs.

35.37 Initial decision.

35.38 Reconsideration of initial decision.

35.39 Appeal to authority head.

35.40 Stays ordered by the Department of
Justice.

35.41 Stay pending appeal.

35.42 Judicial review.

35.43 Collection of civil penalties and as-
sessments.

35.44 Right to administrative offset.

35.45 Deposit in Treasury of United States.

35.46 Compromise or settlement.

35.47 Limitations.

AUTHORITY: 31 U.S.C. 3801-3812.

SOURCE: 55 FR 23424, June 8, 1990, unless
otherwise noted.

§35.1 General.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, Public Law 99-509, sections. 6101-
6104, 100 Stat. 1874 (October 21, 1986),
codified at 31 U.S.C. 3801-3812. 31 U.S.C.
3809 of the statute requires each au-
thority head to promulgate regulations
necessary to implement the provisions
of the statute.

(b) Purpose. This part establishes ad-
ministrative procedures for imposing
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civil penalties and assessments against
persons who make, submit, or present,
or cause to be made, submitted, or pre-
sented, false fictitious, or fraudulent
claims or written statements to au-
thorities or to their agents; and speci-
fies the hearing and appeal rights of
persons subject to allegations of liabil-
ity for such penalties and assessments.

(c) Special considerations abroad.
Where a party, witness or material evi-
dence in a proceeding under these regu-
lations is located abroad, the inves-
tigating official, reviewing official or
ALJ, as the case may be, may adjust
the provisions below for service, filing
of documents, time limitations, and re-
lated matters to meet special problems
arising out of that location.

§35.2 Definitions.

(a) ALJ means an Administrative
Law Judge in the authority appointed
pursuant to 5 U.S.C. 3105 or detailed to
the authority pursuant to 5 U.S.C. 3344.

(b) Authority means the United States
Department of State.

(c) Authority head means the Under
Secretary for Management.

(d) Benefit means, in the context of
‘“‘statement,” anything of wvalue, in-
cluding but not limited to, any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan gurarantee.

(e) Claim means any request, demand,
or submission—

(1) Made to the authority for prop-
erty, services, or money (including
money representing grants, loans, in-
surance, or benefits);

(2) Made to a recipient of property,
services, or money from the authority
or to a party to a contract with the au-
thority—

(i) For property or services if the
United States—

(A) Provided such property or serv-
ices;

(B) Provided any portion of the funds
for the purchase of such property or
services; or

(C) Will reimburse such recipient or
party for the purchase of such property
or services; or

(ii) For the payment of money (in-
cluding money representing grants,
loans, insurance or benefits) if the
United States—
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(A) Provided any portion of the
money requested or demanded; or

(B) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or

(3) Made to the authority which has
the effect of decreasing an obligation
to pay or account for property, services
or money.

(f) Complaint means the administra-
tive complaint served by the reviewing
official on the defendant under §35.7.

(g) Defendant means any person al-
leged in a complaint under §35.7 to be
liable for a civil penalty or assessment
under §35.3.

(h) Department means the Depart-
ment of State.

(i) Government means the United
States Government.

(j) Individual means a natural person.

(k) Initial decision means the written
decision of the ALJ required by §35.10
or §35.37, and includes a revised initial
decision issued following a remand or a
motion for reconsideration.

(1) Investigating official means the In-
spector General of the Department of
State or an officer or employee of the
Office of Inspector General designated
by the Inspector General and serving in
a position for which the rate of basic
pay is not less than the minimum rate
of basic pay for grade GS-16 under the
General Schedule.

(m) Knows or has reason to know
means that a person, with respect to a
claim or statement—

(1) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(2) Acts in deliberate ignorance of the
truth or falsity of the claim or state-
ment; or

(3) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

(n) Makes, wherever it appears, shall
include the terms presents, submits,
and causes to be made, presented, or
submitted. As the context requires,
making or made, shall likewise include
the corresponding forms of such terms.

(0) Person means any individual,
partnership, corporation, association
or private organization, and includes
the plural of the term.

(p) Representative means an attorney
who is a member in good standing of

§35.3

the bar of any state, territory, or pos-
session of the United States, or of the
District of Columbia, or the Common-
wealth of Puerto Rico.

(a) Representative for the Authority
means the Counsel to the Inspector
General.

(r) Reviewing official means the chief
Financial Officer of the Department or
her or his designee who is—

(1) Not subject to supervision by, or
required to report to, the investigating
official;

(2) Not employed in the organiza-
tional unit of the authority in which
the investigating official is employed;
and

(3) Serving in a position for which
the rate of basic pay is not less than
the minimum rate of basic pay for
grade GS-16 under the General Sched-
ule.

(s) Statement means any representa-
tion, certification, affirmation, docu-
ment, record, or accounting or book-
keeping entry made—

(1) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(2) With respect to (including relat-
ing to eligibility for)—

(i) A contract with, or a bid or pro-
posal for a contract with; or

(ii) A grant, loan or benefit from, the
authority, or any state, political sub-
division of a state, or other party, if
the United States Government provides
any portion of the money or property
under such contract or for such grant,
loan, or benefit, or if the Government
will reimburse such state, political
subdivision, or party for any portion of
the money or property under such con-
tract or for such grant, loan, or ben-
efit.

§35.3 Basis for civil penalties and as-
sessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any per-
son who makes a claim that the person
knows or has reason to know the fol-
lowing shall be subject, in addition to
any other remedy that may be pre-
scribed by law, to a civil penalty of not
more than $5,000 for each such claim:

(i) Is false, fictitious, or fraudulent;
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(ii) Includes or is supported by any
written statement which asserts a ma-
terial fact which is false, fictitious, or
fraudulent;

(iii) Includes or is supported by any
written statement that—

(A) Omits a material fact;

(B) Is false, fictitious, or fraudulent
as a result of such omission; and

(C) Is a statement in which the per-
son making the statement has a duty
to include such material fact; or

(iv) Is for payment for the provision
of property or services which the per-
son has not provided as claimed.

(2) Each voucher, invoice, claim
form, or other individual request or de-
mand for property, services, or money
constitutes a separate claim.

(3) A claim shall be considered made
to the authority, recipient, or party
when such claim is actually made to an
agent, fiscal intermediary, or other en-
tity, including any state or political
subdivision thereof, acting for or on be-
half of the authority, recipient, or
party.

(4) Each claim for property, services,
or money is subject to a civil penalty
regardless of whether such property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred prop-
erty or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of such
claim or that portion thereof that is
determined to be in violation of para-
graph (a)(1) of this section. Such as-
sessment shall be in lieu of damages
sustained by the Government because
of such claim.

(b) Statements. (1) Except as provided
in paragraph (c) of this section, any
person who makes a written statement
that—

(i) The person knows or has reason to
know—

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Is false, fictitious, or fraudulent
because it omits a mateial fact that
the person making the statment has a
duty to include in such statement; and

(ii) Contains or is accompanied by an
express certification or affirmation of
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the truthfulness and accuracy of the
contents of the statement, shall be sub-
ject, in addition to any other remedy
that may be prescribed by law, to a
civil penalty of not more than $5,000 for
each such statement.

(2) Each written representation, cer-
tification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to the authority when such state-
ment is actually made to an agent, fis-
cal intermediary, or other entity, in-
cluding any state or political subdivi-
sion thereof, acting for or on behalf of
the authority.

(c) No proof of specific intent to de-
fraud is required to establish liability
under this section.

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement
under this section, each such person
may be held liable for a civil penalty
under this section.

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has
made payment (including transferred
property or provided services), an as-
sessment may be imposed against any
such person or jointly and severally
against any combination of such per-
sons.

§35.4 Investigation.

(a) If an investigating official con-
cludes that a subpoena pursuant to the
authority conferred by 31 U.S.C. 3804(a)
is warranted—

(1) The subpoena so issued shall no-
tify the person to whom it is addressed
of the authority under which the sub-
poena is issued (and, in the case of a
subpoena to be served outside the juris-
diction of the United States, the basis
for such service), and shall identify the
records or documents sought;

(2) The investigating official may
designate a person to act on his or her
behalf to receive the documents
sought; and

(3) The person receiving such sub-
poena shall be required to tender to the
investigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought
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have been produced, or that such docu-
ments are not available and the rea-
sons therefore, or that such documents,
suitably identified, have been withheld
based upon the assertion of an identi-
fied privilege.

(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be
warranted, the investigating official
shall submit a report containing the
findings and conclusions of such inves-
tigation to the reviewing official.

(c) Nothing in this section shall pre-
clude or limit an investigating offi-
cial’s discretion to refer allegations di-
rectly to the Department of Justice for
suit under the False Claims Act or
other civil relief, or to preclude or
limit such official’s discretion to defer
or postpone a report or referral to the
reviewing official to avoid interference
with a criminal investigation or pros-
ecution.

(d) Nothing in this section modifies
any responsibility of an investigating
official to report violations of criminal
law to the Attorney General.

§35.5 Review by the reviewing official.

(a) If, based on the report of the in-
vestigating official under §35.4(b), the
reviewing official determines that
there is adequate evidence to believe
that a person is liable under §35.3 of
this part, the reviewing official shall
transmit to the Attorney General a
written notice of the reviewing offi-
cial’s intention to issue a complaint
under §35.7.

(b) Such notice shall include—

(1) A statement of the reviewing offi-
cial’s reasons for issuing a complaint;

(2) A statement specifying the evi-
dence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based;

(4) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of §35.3;

(5) A statement of any exculpatory or
mitigating circumstances that may re-
late to the claims or statements known
by the reviewing official or the inves-
tigating official; and

§35.7

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments.

§35.6 Prerequisites for issuing a com-
plaint.

(a) The reviewing official may issue a
complaint under §35.7 only if—

(1) The Department of Justice ap-
proves the issuance of a complaint in a
written statement described in 31
U.S.C. 3803(b)(1); and

(2) In the case of allegations of liabil-
ity under §35.3(a) with respect to a
claim, the reviewing official deter-
mines that, with respect to such claim
or a group of related claims submitted
at the same time such claim is sub-
mitted (as defined in paragraph (b) of
this section), the amount of money or
the value of property or services de-
manded or requested in violation of
§35.3(a) does not exceed $150,000.

(b) For purposes of this section, a re-
lated group of claims submitted at the
same time shall include only those
claims arising from the same trans-
action (e.g., grant, loan, application, or
contract) that are submitted simulta-
neously as part of a single request, de-
mand or submission.

(c) Nothing in this section shall be
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person’s claims that
are unrelated or were not submitted si-
multaneously, regardless of the
amount of money, or the value of prop-
erty or services, demanded or re-
quested.

§35.7 Complaint.

(a) On or after the date the Depart-
ment of Justice approves the issuance
of a complaint in accordance with 31
U.S.C. 3803(b)(1), the reviewing official
may serve a complaint on the defend-
ant, as provided in §35.8.

(b) The complaint shall state—

(1) The allegations of liability
against the defendant, including the
statutory basis for liability, an identi-
fication of the claims or statements
that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-
edly arises from such claims or state-
ments;
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(2) The maximum amount of pen-
alties and assessments for which the
defendant may be held liable;

(3) Instructions for filing an answer
to request a hearing, including a spe-
cific statement of the defendant’s right
to request a hearing by filing an an-
swer and to be represented by a rep-
resentative; and

(4) That failure to file an answer
within 30 days of service of the com-
plaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal, as
provided in §35.10.

(c) At the same time the reviewing
official serves the complaint, he or she
shall serve the defendant with a copy
of these regulations.

§35.8 Service of complaint.

(a) Service of a complaint must be
made by certified or registered mail or
by delivery in any manner authorized
by Rule 4(d) of the Federal Rules of
Civil Procedure. Service is complete
upon receipt.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by—

(1) Affidavit of the individual serving
the complaint by delivery;

(2) A United States Postal Service re-
turn receipt card acknowledging re-
ceipt;

(3) Written acknowledgment of re-
ceipt by the defendant or his or her
representative; or

(4) In case of service abroad authenti-
cated in accordance with the Conven-
tion on the Service Abroad of Judicial
and Extra Judicial Documents in Civil
or Commercial Matters.

§35.9 Answer.

(a) The defendant may request a
hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. An answer
shall be deemed to be a request for
hearing.

(b) In the answer, the defendant—

(1) Shall admit or deny each of the
allegations of liability made in the
complaint;

(2) Shall state any defense on which
the defendant intends to rely;
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(3) May state any reasons why the de-
fendant contends that the penalties
and assessments should be less than
the statutory maximum; and

(4) Shall state the name, address and
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any.

(c) If the defendant is unable to file
an answer meeting the requirements of
paragraph (b) of this section within the
time provided, the defendant may, be-
fore the expiration of 30 days from
service of the complaint, file with the
reviewing official a general answer de-
nying liability and requesting a hear-
ing, and a request for an extension of
time within which to file an answer
meeting the requirements of paragraph
(b) of this section. The reviewing offi-
cial shall file promptly with the ALJ
the complaint, the general answer de-
nying liability, and the request for an
extension of time as provided in §35.10.
For good cause shown, the ALJ may
grant the defendant up to 30 additional
days within which to file an answer
meeting the requirements of paragraph
(b) of this section.

§35.10 Default upon failure to file an
answer.

(a) If the defendant does not file an
answer within the time prescribed in
§35.9(a), the reviewing official may
refer the complaint to the ALJ.

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve
on defendant in the manner prescribed
in §35.8, a notice that an initial deci-
sion will be issued under this section.

(c) If the defendant fails to answer,
the ALJ shall assume the facts alleged
in the complaint to be true, and, if
such facts established liability under
§35.3, the ALJ shall issue an initial de-
cision imposing the maximum amount
of penalties and assessments allowed
under the statute.

(d) Except as otherwise provided in
this section, by failing to file a timely
answer, the defendant waives any right
to further review of the penalties and
assessments imposed under paragraph
(c) of this section, and the initial deci-
sion shall become final and binding
upon the parties 30 days after it was
issued.
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(e) If, before such an initial decision
becomes final, the defendant files a
motion with the ALJ seeking to reopen
on the grounds that extraordinary cir-
cumstances prevented the defendant
from filing an answer, the initial deci-
sion shall be stayed pending the ALJ’s
decision on the motion.

(f) If, on such motion, the defendant
can demonstrate extraordinary cir-
cumstances excusing the failure to file
a timely answer, the ALJ shall with-
draw the initial decision in paragraph
(c) of this section, if such a decision
has been issued, and shall grant the de-
fendant an opportunity to answer the
complaint.

(g) A decision of the ALJ denying a
defendant’s motion under paragraph (e)
of this section is not subject to recon-
sideration under §35.38.

(h) The defendant may appeal to the
authority head the decision denying a
motion to reopen by filing a notice of
appeal with the authority head within
15 days after the ALJ denies the mo-
tion. The timely filing of a notice of
appeal shall stay the initial decision
until the authority head decides the
issue.

(i) If the defendant files a timely no-
tice of appeal with the authority head,
the ALJ shall forward the record of the
proceeding to the authority head.

(j) The authority head shall decide
expeditiously whether extraordinary
circumstances excuse the defendant’s
failure to file a timely answer based
solely on the record before the ALJ.

(k) If the authority head decides that
extraordinary circumstances excused
the defendant’s failure to file a timely
answer, the authority head shall re-
mand the case to the ALJ with instruc-
tions to grant the defendant an oppor-
tunity to answer.

(1) If the authority head decides that
the defendant’s failure to file a timely
answer is not excused, the authority
head shall reinstate the initial decision
of the ALJ, which shall become final
and binding upon the parties 30 days
after the authority head issues such de-
cision.

§35.14

§35.11 Referral of complaint and an-
swer to the ALdJ.

Upon receipt of an answer, the re-
viewing official shall file the complaint
and answer with the ALJ.

§35.12 Notice of hearing.

(a) When the ALJ receives the com-
plaint and answer, the ALJ shall
promptly serve a notice of hearing
upon the defendant in the manner pre-
scribed by §35.8. At the same time, the
ALJ shall send a copy of such notice to
the representative for the Authority.

(b) Such notice shall include—

(1) The tentative time and place, and
the nature of the hearing;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the defendant, if
any; and

(6) Such other matters as the ALJ
deems appropriate.

§35.13 Parties to the hearing.

(a) The parties to the hearing shall
be the defendant and the Authority.

(b) Pursuant to 31 U.S.C. 3730(c)(5), a
private plaintiff under the False
Claims Act may participate in these
proceedings to the extent authorized
by the provisions of that Act.

§35.14 Separation of functions.

(a) The investigating official, the re-
viewing official, and any employee or
agent of the authority who takes part
in investigating, preparing, or pre-
senting a particular case may not, in
such case or a factually related case—

(1) Participate in the hearing as the
ALJ;

(2) Participate or advise in the initial
decision or the review of the initial de-
cision by the authority head, except as
a witness or a representative in public
proceedings; or

(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.
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(b) The ALJ shall not be responsible
to, or subject to the supervision or di-
rection of the investigating official or
the reviewing official.

(c) Except as provided in paragraph
(a) of this section, the representative
for the Government may be employed
anywhere in the authority, including
in the offices of either the inves-
tigating official or the reviewing offi-
cial.

§35.15 Ex parte contacts.

No party or person (except employees
of the ALJ’s office) shall communicate
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

§35.16 Disqualification of reviewing
official or ALdJ.

(a) A reviewing official or ALJ in a
particular case may disqualify herself
or himself at any time.

(b) A party may file with the ALJ a
motion for disqualification of a review-
ing official or an ALJ. Such motion
shall be accompanied by an affidavit
alleging personal bias or other reason
for disqualification.

(c) Such motion and affidavit shall be
filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or such objects shall be
deemed waived

(d) Such affidavit shall state specific
facts that support the party’s belief
that personal bias or other reason for
disqualification exists and the time
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in
good faith.

(e) Upon the filing of such a motion
and affidavit, the ALJ shall proceed no
further in the case until he or she re-
solves the matter of disqualification in
accordance with paragraph (f) of this
section.

(f) If the ALJ—

(1) Determines that a reviewing offi-
cial is disqualified, the ALJ shall dis-
miss the complaint without prejudice;
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(2) Disqualifies himself or herself, the
case shall be reassigned promptly to
another ALJ; or

(3) Denies a motion to disqualify, the
authority head may determine the
mater only as part of his or her review
of the initial decision upon appeal, if
any.

§35.17

Except as otherwise limited by this
part, all parties may—

(a) Be accompanied, represented, and
advised by a representative;

(b) Participate in any conference
held by the ALJ;

(c) Conduct discovery;

(d) Agree to stipulations of fact or
law, which shall be made part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present oreal arguments at the
hearing as permitted by the ALJ; and

(h) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing.

§35.18 Authority of the ALJ.

(a) The ALJ shall conduct a fair and
impartial hearing, avoid delay, main-
tain order, and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to—

(1) Set and change the date, time,
and place of the hearing upon reason-
able notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas to be served with-
in the United States requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings. Subpoenas to be served out-
side the jurisdiction of the TUnited
States shall state on their face the au-
thority therefore;

(6) Rule on motions and other proce-
dural matters;

Rights of parties.
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(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;

(10) Receive, rule on,
limit evidence;

(11) Upon motion of a party, take of-
ficial notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;

(13) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone; and

(14) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under this part.

(¢c) The ALJ does not have the au-
thority to find treaties and other inter-
national agreements or federal statutes
or regulations invalid.

exclude, or

§35.19 Prehearing conferences.

(a) The ALJ may schedule prehearing
conferences as appropriate.

(b) Upon the motion of any party, the
ALJ shall schedule at least one pre-
hearing conference at a reasonable
time in advance of the hearing.

(c) The ALJ may use prehearing con-
ferences to discuss the following:

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings, includ-
ing the need for a more definite state-
ment;

(3) Stipulations and admissions of
fact or as to the contents and authen-
ticity of documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(5) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other par-
ties) and written argument;

(6) Limitation of the number of wit-
nesses;

(7) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its;

(8) Discovery;

(9) The time and place for the hear-
ing; and
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(10) Such other matters as may tend
to expedite the fair and just disposition
of the proceedings.

(d) The ALJ may issue an order con-
taining all matters agreed upon by the
parties or ordered by the ALJ at a pre-
hearing conference.

§35.20 Disclosure of documents.

(a) Upon written request to the re-
viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other
materials that relate to the allegations
set out in the complaint and upon
which the findings and conclusions of
the investigating official under §35.4(b)
are based, unless such materials are
subject to a privilege under federal law
or classified pursuant to Executive
Order. Upon payment of fees for dupli-
cation, the defendant may obtain cop-
ies of such documents.

(b) Upon written request to the re-
viewing official, the defendant also
may obtain a copy of all exculpatory
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the
complaint, even if it is contained in a
document that would otherwise be
privileged. If the document would oth-
erwise be privileged, only that portion
containing exculpatory information
must be disclosed.

(c) The notice sent to the Attorney
General from the reviewing official as
described in §35.5 is not discoverable
under any circumstances.

(d) The defendant may file a motion
to compel disclosure of the documents
subject to the provisions of this sec-
tion. Such a motion may only be filed
with the ALJ following the filing of an
answer pursuant to §35.9.

§35.21 Discovery.

(a) The following types of discovery
are authorized:

(1) Requests for production of docu-
ments for inspection and copying;

(2) Requests for admissions of the au-
thenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and

(4) Depositions.
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(b) For the purpose of this section
and §§35.22 and 35.23, the term ‘‘docu-
ments” includes information, docu-
ments, reports, answers, records, ac-
counts, papers, and other data and doc-
umentary evidence. Nothing contained
herein shall be interpreted to require
the creation of a document.

(c) Unless mutually agreed to by the
parties, discovery is available only as
ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file a motion
with the ALJ. Such a motion shall be
accompanied by a copy of the requested
discovery, or in the case of depositions,
a summary of the scope of the proposed
deposition.

(2) Within ten days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in §35.24.

(3) The ALJ may grant a motion for
discovery only if he finds that the dis-
covery sought—

(i) Is necessary for the expeditious,
fair, and reasonable consideration of
the issues;

(ii) Is not unduly costly or burden-
some;

(iii) Will not unduly delay the pro-
ceeding; and

(iv) Does not seek privileged or clas-
sified information.

(4) The burden of showing that dis-
covery should be allowed is on the
party seeking discovery.

(5) The ALJ may grant discovery sub-
ject to a protective order under §35.24.

(e) Depositions. (1) If a motion for
deposition is granted, the ALJ shall
issue a subpoena for the deponent,
which may require the deponent to
produce documents. The subpoena shall
specify the time and place at which the
deposition will be held.

(2) The party seeking to depose shall
serve the subpoena in the manner pre-
scribed in §35.8.

(3) The deponent may file with the
ALJ a motion to quash the subpoena or
a motion for a protective order within
ten days of service.

(4) The party seeking to depose shall
provide for the taking of a verbatim
transcript of the deposition, which it
shall make available to all other par-
ties for inspection and copying.
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(f) Each party shall bear its own
costs of discovery.

§35.22 Exchange of witness lists, state-
ments and exhibits.

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior
statements of proposed witnesses, and
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer
in lieu of live testimony in accordance
with §35.33(b). At the time the above
documents are exchanged, any party
that intends to rely on the transcript
of deposition testimony in lieu of live
testimony at the hearing, if permitted
by the ALJ, shall provide each party
with a copy of the specific pages of the
transcript it intends to introduce into
evidence.

(b) If a party objects, the ALJ shall
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list or any exhibit
not provided to the opposing party as
provided above unless the ALJ finds
good cause for the failure or that there
is no prejudice to the objecting party.

(c) Unless another party objects
within the time set by the ALJ, docu-
ments exchanged in accordance with
paragraph (a) of this section shall be
deemed to be authentic for the purpose
of admissibility at the hearing.

§35.23 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any indi-
vidual at the hearing may request that
the ALJ issue a subpoena.

(b) A subpoena requiring the attend-
ance and testimony of an individual
may also require the individual to
produce documents at the hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the day fixed for
the hearing unless otherwise allowed
by the ALJ for good cause shown. Such
request shall specify any documents to
be produced and shall designate the
witnesses and describe the address and
location thereof with sufficient par-
ticularity to permit such witnesses to
be found.
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(d) The subpoena shall specify the
time and place at which the witness is
to appear and any documents the wit-
ness is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in §35.8. A subpoena on a party or upon
an individual under the control of a
party may be served within the United
States by first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the ALJ a motion to quash the sub-
poena within ten days after service or
on or before the time specified in the
subpoena for compliance if it is less
than ten days after service.

§35.24 Protective order.

(a) A party or a prospective witness
or deponent may file a motion for a
protective order with respect to dis-
covery sought by an opposing party or
with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
ALJ may make any order which justice
requires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;

(6) That discovery be conducted with
no one present except persons des-
ignated by the ALJ;

(6) That the contents of discovery or
evidence be sealed;

(7) That a deposition after being
sealed be opened only by order of the
ALJ;

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, classified mate-
rial, or facts pertaining to any crimi-
nal investigation, proceeding, or other
administrative investigation not be
disclosed or be disclosed only in a des-
ignated way; or
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(9) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the ALJ.

§35.25 Fees.

The party requesting a subpoena
shall pay the cost of the fees and mile-
age of any witness subpoenaed in the
amounts that would be payable to a
witness in a proceeding in TUnited
States District Court. A check for wit-
ness fees and mileage shall accompany
the subpoena when served, except that
when a subpoena is issued on behalf of
the authority, a check for witness fees
and mileage need not accompany the
subpoena.

§35.26 Form, filing and service of pa-
pers.

(a) Form. (1) Documents filed with the
ALJ shall include an original and two
copies.

(2) Every pleading and paper filed in
the proceeding shall contain a caption
setting forth the title of the action, the
case number assigned by the ALJ, a
designation of the paper (e.g., motion
to quash subpoena), and shall be in
English or accompanied by an English
translation.

(3) Every pleading and paper shall be
signed by, and shall contain the ad-
dress and telephone number of the
party or the person on whose behalf the
paper was filed, or his or her represent-
ative.

(4) Papers are considered filed when
they are mailed. Date of mailing may
be established by a certificate from the
party or its representative or by proof
that the document was sent by cer-
tified or registered mail.

(b) Service. A party filing a document
with the ALJ shall, at the time of fil-
ing, serve a copy of such document on
every other party. Service upon any
party of any document other than the
complaint or notice of hearing, shall be
made by delivering or mailing a copy
to the party’s last known address.
When a party is represented by a rep-
resentative, service shall be made upon
such representative in lieu of the ac-
tual party.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
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forth the manner of service, shall be
proof of service.

§35.27 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the
day following the act, event, or default,
and includes the last day of the period,
unless it is a Saturday, Sunday, or
legal holiday observed by the Federal
Government, in which event it includes
the next business day.

(b) When the period of time allowed
is less than seven days, intermediate
Saturdays, Sundays, and legal holidays
observed by the Federal Government
shall be excluded from the computa-
tion.

(c) Where a document has been served
or issued by mail, or by airmail abroad,
an additional five days will be added to
the time permitted for any response.

§35.28 Motions.

(a) Any application to the ALJ for an
order or ruling shall be by motion. Mo-
tions shall state the relief sought, the
authority relied upon, and the facts al-
leged, and shall be filed with the ALJ
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hear-
ing, all motions shall be in writing.
The ALJ may require that oral mo-
tions be reduced to writing.

(c) Within 15 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to such motion.

(d) The ALJ may not grant a written
motion before the time for filing re-
sponses thereto has expired, except
upon consent of the parties or fol-
lowing a hearing on the motion, but
may overrule or deny such motion
without awaiting a response.

(e) The ALJ shall make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginning of the
hearing.

§35.29 Sanctions.

(a) The ALJ may sanction a person,
including any party or representative
for—

(1) Failing to comply with an order,
rule, or procedure governing the pro-
ceeding;
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(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the hearing.

(b) Any such sanction, including but
not limited to those listed in para-
graphs (c¢), (d), and (e) of this section,
shall reasonably relate to the severity
and nature of the failure or mis-
conduct.

(c) When a party fails to comply with
an order, including an order for taking
a deposition, the production of evi-
dence within the party’s control, or a
request for admission, the ALJ may—

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted;

(3) Prohibit the party failing to com-
ply with such order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with such request.

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or
may issue an initial decision imposing
penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

§35.30 The
proof.

(a) The ALJ shall conduct a hearing
on the record in order to determine
whether the defendant is liable for a
civil penalty or assessment under §35.3
and, if so, the appropriate amount of
any such civil penalty or assessment
considering any aggravating or miti-
gating factors.

(b) The authority shall prove defend-
ant’s liability and any aggravating fac-
tors by a preponderance of the evi-
dence.

(c) The defendant shall prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

hearing and burden of
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(d) The hearing shall be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

§35.31 Determining the amount of
penalties and assessments.

(a) In determining an appropriate
amount of civil penalties and assess-
ments, the ALJ and the authority
head, upon appeal, should evaluate any
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that
support the penalties and assessments
they impose. Because of the intangible
costs of fraud, the expense of inves-
tigating such conduct, and the need to
deter others who might be similarly
tempted, ordinarily double damages
and a significant civil penalty should
be imposed.

(b) Although not exhaustive, the fol-
lowing factors are among those that
may influence the ALJ and the author-
ity head in determining the amount of
penalties and assessments to impose
with respect to the misconduct (i.e.,
the false, fictitious, or fraudulent
claims or statements) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation;

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;
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(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it;

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions;

(156) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a state, directly
or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(c) Nothing in this section shall be
construed to limit the ALJ or the au-
thority head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§35.32 Location of hearing.

(a) The hearing may be held—

(1) In any judicial district of the
United States in which the defendant
resides or transacts business;

(2) In any judicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place within the
United States as may be agreed upon
by the defendant and the ALJ.

(b) Each party shall have the oppor-
tunity to present argument with re-
spect to the location of the hearing.

(c) The hearing shall be held at the
place and at the time ordered by the
ALJ.

§35.33 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
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hearing shall be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. Any
such written statement must be pro-
vided to all other parties along with
the last known address of such witness,
in a manner which allows sufficient
time for other parties to subpoena such
witness for cross-examination at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts
shall be exchanged as provided in
§35.22(a).

(c) The ALJ shall exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence in order to make—

(1) The interrogation and presen-
tation effective for the ascertainment
of the truth;

(2) To avoid needless consumption of
time; and

(3) To protect witnesses from harass-
ment or undue embarrassment.

(d) The ALJ shall permit the parties
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on mat-
ters relevant to the proceeding without
regard to the scope of his or her direct
examination. To the extent permitted
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination shall be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the
witness is a hostile witness, an adverse
party, or a witness identified with an
adverse party.

(f) Upon motion of any party, the
ALJ shall order witnesses excluded so
that they cannot hear the testimony of
other witnesses. This rule does not au-
thorize exclusion of—

(1) A party who is an individual;

(2) In the case of a party that is not
an individual, an officer or employee of
the party designated by the party’s
representative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Govern-
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ment engaged in assisting the rep-
resentative for the Government.

§35.34 Evidence.

(a) The ALJ shall determine the ad-
missibility of evidence.

(b) Except as provided herein, the
ALJ shall not be bound by the Federal
Rules of Evidence. However, the ALJ
may apply the Federal Rules of Evi-
dence where appropriate, e.g., to ex-
clude unreliable evidence.

(c) The ALJ shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of cumu-
lative evidence.

(e) Although relevant, evidence may
be excluded if it is classified or other-
wise privileged under Federal law.

(f) Evidence concerning offers or
compromise or settlement shall be in-
admissible to the extent provided in
Rule 408 of the Federal Rules of Evi-
dence.

(g) The ALJ shall permit the parties
to introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record shall be
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to §35.24.

§35.35 The record.

(a) The hearing will be recorded and
transcribed. Transcripts may be ob-
tained following the hearing from the
ALJ at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony, ex-
hibits and other evidence admitted at
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by
the ALJ and the authority head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to §35.24.

§35.36 Post-hearing briefs.

The ALJ may require the parties to
file post-hearing briefs. In any event,
any party may file a post-hearing brief.
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The ALJ shall fix the time for filing
such briefs, not to exceed 60 days from
the date the parties receive the tran-
script of the hearing or, if applicable,
the stipulated record. Such briefs may
be accompanied by proposed findings of
fact and conclusions of law. The ALJ
may permit the parties to file reply
briefs.

§85.37 Initial decision.

(a) The ALJ shall issue an initial de-
cision based only on the record, which
shall contain findings of fact, conclu-
sions of law, and the amount of any
penalties and assessments imposed.

(b) The findings of fact shall include
a finding on each of the following
issues:

(1) Whether the claims or statements
identified in the complaint, or any por-
tions thereof, violate §35.3; and

(2) If the person is liable for penalties
or assessments, the appropriate
amount of any such penalties or assess-
ments considering any mitigating or
aggravating factors that he or she finds
in the case, such as those described in
§35.31.

(c) The ALJ shall promptly serve the
initial decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The ALJ shall
at the same time serve all defendants
with a statement describing the right
of any defendant determined to be lia-
ble for a civil penalty or assessment to
file a motion for reconsideration with
the ALJ or a notice of appeal with the
authority head. If the ALJ fails to
meet the deadline contained in this
paragraph, he or she shall notify the
parties of the reason for the delay and
shall set a new deadline.

(d) Unless the initial decision of the
ALJ is timely appealed to the author-
ity head, or a motion for reconsider-
ation of the initial decision is timely
filed, the initial decision shall con-
stitute the final decision of the author-
ity head and shall be final and binding
on the parties 30 days after it is issued
by the ALJ.

§35.38 Reconsideration of initial deci-
sion.

(a) Except as provided in paragraph
(d) of this section, any party may file a
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motion for reconsideration of the ini-
tial decision within 20 days of receipt
of the initial decision. If service was
made by mail within the United States,
receipt will be presumed to be five days
from the date of mailing in the absence
of contrary proof.

(b) Every such motion must set forth
the matters claimed to have been erro-
neously decided and the nature of the
alleged errors. Such motion shall be
accompanied by a supporting brief.

(c) Responses to such motions shall
be allowed only upon request of the
ALJ.

(d) No party may file a motion for re-
consideration of an initial decision
that has been revised in response to a
previous motion for reconsideration.

(e) The ALJ may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f) If the ALJ denies a motion for re-
consideration of the initial decision,
the initial decision shall constitute the
final decision of the authority head and
shall be final and binding on the par-
ties 30 days after the ALJ denies the
motion, unless the initial decision is
timely appealed to the authority head
in accordance with §35.39.

(g) If the ALJ issues a revised initial
decision, that decision shall constitute
the final decision of the authority head
and shall be final and binding on the
parties 30 days after it is issued, unless
it is timely appealed to the authority
head in accordance with §35.39.

§35.39 Appeal to authority head.

(a) Any defendant who has filed a
timely answer and who is determined
in an initial decision to be liable for a
civil penalty or assessment may appeal
such decision to the authority head by
filing a notice of appeal with the au-
thority head in accordance with this
section.

(b)(1) No notice of appeal may be
filed until the time period for filing a
motion for reconsideration under §35.38
has expired.

(2) If a motion for reconsideration is
timely filed, a notice of appeal must be
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies.

(3) If no motion for reconsideration is
timely filed, a notice of appeal must be
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filed within 30 days after the ALJ
issues the initial decision.

(4) The authority head may extend
the initial 30-day period for an addi-
tional 30 days if the defendant files
with the authority head a request for
an extension within the initial 30-day
period and shows good cause.

(c) If the defendant files a timely no-
tice of appeal with the authority head
and the time for filing motions for re-
consideration under §35.38 has expired,
the ALJ shall forward the record of the
proceeding to the authority head.

(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions.

(e) The representative for the Gov-
ernment may file a brief in opposition
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief.

(f) There is no right to appear person-
ally before the authority head.

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ.

(h) In reviewing the initial decision,
the authority head shall not consider
any objection that was not raised be-
fore the ALJ unless a demonstration is
any objection that was not raised be-
fore the ALJ unless a demonstration is
made of extraordinary circumstances
causing the failure to raise the objec-
tion.

(i) If any party demonstrates to the
satisfaction of the authority head that
additional evidence not presented at
such hearing is material and that there
were reasonable grounds for the failure
to present such evidence at such hear-
ing, the authority head shall remand
the matter to the ALJ for consider-
ation of such additional evidence.

(j) The authority head may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment,
determined by the ALJ in any initial
decision.

(k) The authority head shall prompt-
ly serve each party to the appeal with
a copy of the decision of the authority
head and a statement describing the
right of the defendant to seek judicial
review.

(1) Unless a petition for review is
filed as provided in 31 U.S.C. 3805 after
a defendant has exhausted all adminis-
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trative remedies under this part and
within 60 days after the date on which
the authority head serves the defend-
ant with a copy of the authority head’s
decision, a determination that a de-
fendant is liable under §35.3 is final and
is not subject to judicial review.

§35.40 Stays ordered by the Depart-
ment of Justice.

If at any time the Attorney General
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the authority head a written
finding that continuation of the admin-
istrative process described in this part
with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action re-
lated to such claim or statement, the
authority head shall stay the process
immediately. The authority head may
order the process resumed only upon
receipt of the written authorization of
the Attorney General.

§35.41 Stay pending appeal.

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the authority head.

(b) No administrative stay is avail-
able following a final decision of the
authority head.

§35.42 Judicial review.

Section 3805 of title 31, United States
Code, authorizes judicial review by an
appropriate TUnited States District
Court of a final decision of the author-
ity head imposing penalties or assess-
ments under this part and specifies the
procedures for such review.

§35.43 Collection of civil penalties and
assessments.

Sections 3806 and 3808(b) of title 31,
United States Code, authorize actions
for collection of civil penalties and as-
sessments imposed under this part and
specify the procedures for such actions.

§35.44 Right to administrative offset.

The amount of any penalty or assess-
ment which has become final, or for
which a judgment has been entered
under §35.42 or §35.43, or any amount
agreed upon in a compromise or settle-
ment under §35.46, may be collected by
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administrative offset under 31 U.S.C.
3716, except that an administrative off-
set may not be made under this sub-
section against a refund of an overpay-
ment of federal taxes, then or later
owing by the United States to the de-
fendant.

§35.45 Deposit in Treasury of United
States.

All amounts collected pursuant to
this part shall be deposited as miscella-
neous receipts in the Treasury of the
United States, except as provided in 31
U.S.C. 3806(g).

§35.46 Compromise or settlement.

(a) Parties may make offers of com-
promise or settlement at any time.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle a case under this part at any
time after the date on which the re-
viewing official is permitted to issue a
complaint and before the date on which
the ALJ issues an initial decision.

(c) The authority head has exclusive
authority to compromise or settle a
case under this part at any time after
the date on which the ALJ issues an
initial decision, except during the
pendency of any review under §35.42 or

§35.47

during the pendency of any action to
collect penalties and assessments
under §35.43.

(d) The Attorney General has exclu-
sive authority to compromise or settle
a case under this part during the pend-
ency of any review under §35.42 or of
any action to recover penalties and as-
sessments under 31 U.S.C. 3806.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the authority head, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the authority
head, or the Attorney General, as ap-
propriate.

(f) Any compromise or settlement
must be in writing.

§35.47 Limitations.

(a) The notice of hearing with respect
to a claim or statement must be served
in the manner specified in §35.8 within
six years after the date on which such
claim or statement is made.

(b) If the defendant fails to file a
timely answer, service of notice under
§35.10(b) shall be deemed a notice of
hearing for purposes of this section.

(c) The statute of limitations may be
extended by agreement of the parties.
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PART  40—REGULATIONS  PER-
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UNDER THE IMMIGRATION AND
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40.91 Certain aliens previously removed.

40.92 Aliens unlawfully present.

40.93 Aliens unlawfully present after pre-
vious immigration violation.
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Subpart K—Miscellaneous

40.101 Practicing polygamists.
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40.206 Frivolous applications. [Reserved]
40.207-40.210 [Reserved]

Subpart M—Waiver of Ground of
Ineligibility
40.301 Waiver for ineligible nonimmigrants
under INA 212(d)(3)(A).

AUTHORITY: 8 U.S.C. 1104.

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 40 appear at 71 FR 34520 and 34521, June
15, 2006.

Subpart A—General Provisions

§40.1 Definitions.

The following definitions supplement
definitions contained in the Immigra-
tion and Nationality Act (INA). As
used in the regulations in parts 40, 41,
42, 43 and 45 of this subchapter, the
term:

(a)(1) Accompanying or accompanied by
means not only an alien in the physical
company of a principal alien but also
an alien who is issued an immigrant
visa within 6 months of:

(1) The date of issuance of a visa to
the principal alien;

(i1) The date of adjustment of status
in the United States of the principal
alien; or

(iii) The date on which the principal
alien personally appears and registers
before a consular officer abroad to con-
fer alternate foreign state charge-
ability or immigrant status upon a
spouse or child.

(2) An ‘‘accompanying’ relative may
not precede the principal alien to the
United States.

(b) Act means the Immigration and
Nationality Act (or INA), as amended.

(c) Competent officer, as used in INA
101(a)(26), means a ‘‘consular officer”
as defined in INA 101(a)(9).

(d) Consular officer, as defined in INA
101(a)(9) includes commissioned con-
sular officers and the Deputy Assistant
Secretary for Visa Services, and such
other officers as the Deputy Assistant
Secretary may designate for the pur-
pose of issuing nonimmigrant and im-
migrant visas, but does not include a
consular agent, an attaché or an assist-
ant attaché. For purposes of this regu-
lation, the term ‘‘other officers” in-

§40.1

cludes civil service visa examiners em-
ployed by the Department of State for
duty at visa-issuing offices abroad,
upon certification by the chief of the
consular section under whose direction
such examiners are employed that the
examiners are qualified by knowledge
and experience to perform the func-
tions of a consular officer in the
issuance or refusal of visas. The des-
ignation of visa examiners shall expire
upon termination of the examiners’
employment for such duty and may be
terminated at any time for cause by
the Deputy Assistant Secretary. The
assignment by the Department of any
foreign service officer to a diplomatic
or consular office abroad in a position
administratively designated as requir-
ing, solely, partially, or principally,
the performance of consular functions,
and the initiation of a request for a
consular commission, constitutes des-
ignation of the officer as a ‘‘consular
officer’”” within the meaning of INA
101(a)(9).

(e) Department means the Department
of State of the United States of Amer-
ica.

(f) Dependent area means a colony or
other component or dependent area
overseas from the governing foreign
state.

(g) DHS means the Department of
Homeland Security.

(h) Documentarily qualified means
that the alien has reported that all the
documents specified by the consular of-
ficer as sufficient to meet the require-
ments of INA 222(b) have been ob-
tained, and the consular office has
completed the necessary clearance pro-
cedures. This term is used only with re-
spect to the alien’s qualification to
apply formally for an immigrant visa;
it bears no connotation that the alien
is eligible to receive a visa.

(1) Entitled to immigrant classification
means that the alien:

(1) Is the beneficiary of an approved
petition granting immediate relative
or preference status;

(2) Has satisfied the consular officer
as to entitlement to special immigrant
status under INA 101(a)(27) (A) or (B);

(3) Has been selected by the annual
selection system to apply under INA
203(c); or

(4) Is an alien described in §40.51(c).
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(j) Foreign state, for the purposes of
alternate chargeability pursuant to
INA 202(b), is not restricted to those
areas to which the numerical limita-
tion prescribed by INA 202(a) applies
but includes dependent areas, as de-
fined in this section.

(k) INA means the Immigration and
Nationality Act, as amended.

(1) Make or file an application for a visa
means:

(1) For a nonimmigrant visa appli-
cant, submitting for formal adjudica-
tion by a consular officer of an elec-
tronic application, Form DS-160,
signed electronically by clicking the
box designated ‘‘Sign Application” in
the certification section of the applica-
tion or, as directed by a consular offi-
cer, a completed Form DS-156, with
any required supporting documents and
biometric data, as well as the requisite
processing fee or evidence of the prior
payment of the processing fee when
such documents are received and ac-
cepted for adjudication by the consular
officer.

(2) For an immigrant visa applicant,
personally appearing before a consular
officer and verifying by oath or affir-
mation the statements contained on
Form DS-230 or Form DS-260 and in all
supporting documents, having pre-
viously submitted all forms and docu-
ments required in advance of the ap-
pearance and paid the visa application
processing fee.

(m) Native means born within the ter-
ritory of a foreign state, or entitled to
be charged for immigration purposes to
that foreign state pursuant to INA sec-
tion 202(b).

(n) Not subject to numerical limitation
means that the alien is entitled to im-
migrant status as an immediate rel-
ative within the meaning of INA
201(b)(2)(i), or as a special immigrant
within the meaning of INA 101(a)(27)
(A) and (B), unless specifically subject
to a limitation other than under INA
201(a), (b), or (c).

(o) Parent, father, and mother, as de-
fined in INA 101(b)(2), are terms which
are not changed in meaning if the child
becomes 21 years of age or marries.

(p) Port of entry means a port or place
designated by the DHS at which an
alien may apply to DHS for admission
into the United States.
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(a) Principal alien means an alien
from whom another alien derives a
privilege or status under the law or
regulations.

(r) Regulation means a rule which is
established under the provisions of INA
104(a) and is duly published in the FED-
ERAL REGISTER.

(s) Son or daughter includes only a
person who would have qualified as a
“child” under INA 101(b)(1) if the per-
son were under 21 and unmarried.

(t) Western Hemisphere means North
America (including Central America),
South America and the islands imme-
diately adjacent thereto including the
places named in INA 101(b)(5).

[66 FR 30422, July 2, 1991, as amended at 56
FR 43552, Sept. 3, 1991; 59 FR 15300, Mar. 31,
1994; 61 FR 1835, Jan. 24, 1996; 64 FR 55418,
Oct. 13, 1999; 66 FR 54413, Sept. 8, 2000; 71 FR
34520, June 15, 2006; 73 FR 23068, Apr. 29, 2008;
75 FR 45476, Aug. 3, 2010]

§40.2 Documentation of nationals.

(a) Nationals of the United States. A
national of the United States shall not
be issued a visa or other documenta-
tion as an alien for entry into the
United States.

(b) Former Nationals of the United
States. A former national of the United
States who seeks to enter the United
States must comply with the documen-
tary requirements applicable to aliens
under the INA.

§40.3 Entry into areas under U.S. ad-
ministration.

An immigrant or nonimmigrant
seeking to enter an area which is under
U.S. administration but which is not
within the “United States’, as defined
in INA 101(a)(38), is not required by the
INA to be documented with a visa un-
less the authority contained in INA 215
has been invoked.

§40.4 Furnishing records and informa-
tion from visa files for court pro-
ceedings.

Upon receipt of a request for infor-
mation from a visa file or record for
use in court proceedings, as con-
templated in INA 222(f), the consular
officer must, prior to the release of the
information, submit the request to-
gether with a full report to the Depart-
ment.
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§40.5 Limitations on the use of Na-
tional Crime Information Center
(NCIC) criminal history informa-

tion.
(a) Authoriced access. The FBI’'s Na-
tional Crime Information Center

(NCIC) criminal history records are law
enforcement sensitive and can only be
accessed by authorized consular per-
sonnel with visa processing responsibil-
ities.

(b) Use of information. NCIC criminal
history record information shall be
used solely to determine whether or
not to issue a visa to an alien or to
admit an alien to the United States.
All third party requests for access to
NCIC criminal history record informa-
tion shall be referred to the FBI.

(c) Confidentiality and protection of
records. To protect applicants’ privacy,
authorized Department personnel must
secure all NCIC criminal history
records, automated or otherwise, to
prevent access by unauthorized per-
sons. Such criminal history records
must be destroyed, deleted or overwrit-
ten upon receipt of updated versions.

[67 FR 8478, Feb. 25, 2002]

§40.6 Basis for refusal.

A visa can be refused only upon a
ground specifically set out in the law
or implementing regulations. The term
“reason to believe’”, as used in INA
221(g), shall be considered to require a
determination based upon facts or cir-
cumstances which would lead a reason-
able person to conclude that the appli-
cant is ineligible to receive a visa as
provided in the INA and as imple-
mented by the regulations. Consider-
ation shall be given to any evidence
submitted indicating that the ground
for a prior refusal of a visa may no
longer exist. The burden of proof is
upon the applicant to establish eligi-
bility to receive a visa under INA 212 or
any other provision of law or regula-
tion.

§§40.7-40.8 [Reserved]

§40.9 Classes of inadmissible aliens.

Subparts B through L describe class-
es of inadmissible aliens who are ineli-
gible to receive visas and who shall be
ineligible for admission into the United
States, except as otherwise provided in

§40.21

the Immigration and Nationality Act,
as amended.

[61 FR 59184, Nov. 21, 1996]

Subpart B—Medical Grounds of
Ineligibility

§40.11 Medical
bility.

(a) Decision on eligibility based on find-
ings of medical doctor. A finding of a
panel physician designated by the post
in whose jurisdiction the examination
is performed pursuant to INA 212(a)(1)
shall be binding on the consular officer,
except that the officer may refer a
panel physician finding in an indi-
vidual case to USPHS for review.

(b) Waiver of ineligibility—INA 212(g).
If an immigrant visa applicant is inad-
missible under INA 212(a)(1)(A)({), (ii),
or (iii) but is qualified to seek the ben-
efits of INA 212(g)(1)(A) or (B),
212(2)(2)(C), or 212(g)(3), the consular
officer shall inform the alien of the
procedure for applying to DHS for re-
lief under the applicable provision of
law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(g), unless the consular officer
has been delegated authority by the
Secretary of Homeland Security to
grant the particular waiver under INA
212(2).

(c) Waiver authority—INA 212(9)(2)(A)
and (B). The consular officer may
waive section 212(a)(1)(A)(ii) visa ineli-
gibility if the alien qualifies for such
waiver under the provisions of INA
212(g)(2)(A) or (B).

[66 FR 30422, July 2, 1991, as amended at 62
FR 67567, Dec. 29, 1997]

§§40.12-40.19 [Reserved]

grounds of ineligi-

Subpart C—Criminal and Related
Grounds—Conviction of Cer-
tain Crimes

§40.21 Crimes involving moral turpi-
tude and controlled substance vio-
lators.

(a) Crimes involving moral turpitude—
(1) Acts must constitute a crime under
criminal law of jurisdiction where they oc-
curred. A Consular Officer may make a
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finding of ineligibility under INA
212(a)(2)(A)(I)(I) based upon an alien’s
admission of the commission of acts
which constitute the essential ele-
ments of a crime involving moral tur-
pitude, only if the acts constitute a
crime under the criminal law of the ju-
risdiction where they occurred. How-
ever, a Consular Officer must base a de-
termination that a crime involves
moral turpitude upon the moral stand-
ards generally prevailing in the United
States.

(2) Conviction for crime committed
under age 18. (i) An alien will not be in-
eligible to receive a visa under INA
212(a)(2)(A)(A)(I) by reason of any of-
fense committed:

(A) Prior to the alien’s fifteenth
birthday, or

(B) Between the alien’s fifteenth and
eighteenth birthdays unless such alien
was tried and convicted as an adult for
a felony involving violence as defined
in section 1(1) and section 16 of Title 18
of the United States Code.

(ii) An alien tried and convicted as an
adult for a violent felony offense, as so
defined, committed after having at-
tained the age of fifteen years, will be
subject to the provisions of INA
212(a)(2)(A)(I)(I) regardless of whether
at the time of conviction juvenile
courts existed within the convicting ju-
risdiction.

(3) Two or more crimes committed under
age 18. An alien convicted of a crime in-
volving moral turpitude or admitting
the commission of acts which con-
stitute the essential elements of such a
crime and who has committed an addi-
tional crime involving moral turpitude
shall be ineligible under INA
212(a)(2)(A)(i)(I), even though the
crimes were committed while the alien
was under the age of 18 years.

(4) Conviction in absentia. A convic-
tion in absentia of a crime involving
moral turpitude does not constitute a
conviction within the meaning of INA
212(a)(2)(A)E)(D).

(5) Effect of pardon by appropriate U.S.
authorities/foreign states. An alien shall
not be considered ineligible under INA
212(a)(2)(A)(A)(I) by reason of a convic-
tion of a crime involving moral turpi-
tude for which a full and unconditional
pardon has been granted by the Presi-
dent of the United States, by the Gov-
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ernor of a State of the United States,
by the former High Commissioner for
Germany acting pursuant to Executive
Order 10062, or by the United States
Ambassador to the Federal Republic of
Germany acting pursuant to Executive
Order 10608. A legislative pardon or a
pardon, amnesty, expungement of
penal record or any other act of clem-
ency granted by a foreign state shall
not serve to remove a ground of ineligi-
bility under INA 212(a)(2)(A)({A)(D).

(6) Political offenses. The term ‘‘purely
political offense’”, as used in INA
212(a)(2)(A)(A)(T), includes offenses that
resulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against ra-
cial, religious, or political minorities.

() Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(A)({A)(T) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

(b) Controlled substance violators—(1)
Date of conviction not pertinent. An alien
shall be ineligible under INA
212(a)(2)(A)(I)(II) irrespective of wheth-
er the conviction for a violation of or
for conspiracy to violate any law or
regulation relating to a controlled sub-
stance, as defined in the Controlled
Substance Act (21 U.S.C. 802), occurred
before, on, or after October 27, 1986.

(2) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(A)(1)(II) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

[66 FR 30422, July 2, 1991, as amended at 64
FR 55418, Oct. 13, 1999]
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§40.22 Multiple criminal convictions.

(a) Conviction(s) for crime(s) committed
under age 18. An alien shall not be in-
eligible to receive a visa under INA
212(a)(2)(B) by reason of any offense
committed prior to the alien’s fif-
teenth birthday. Nor shall an alien be
ineligible under INA 212(a)(2)(B) by rea-
son of any offense committed between
the alien’s fifteenth and eighteenth
birthdays unless such alien was tried
and convicted as an adult for a felony
involving violence as defined in section
1(1) and section 16 of Title 18 of the
United States Code. An alien, tried and
convicted as an adult for a violent fel-
ony offense, as so defined, committed
after having attained the age of fifteen
years, and who has also been convicted
of at least one other such offense or
any other offense committed as an
adult, shall be subject to the provisions
of INA 212(a)(2)(B) regardless of wheth-
er at that time juvenile courts existed
within the jurisdiction of the convic-
tion.

(b) Conviction in absentia. A convic-
tion in absentia shall not constitute a
conviction within the meaning of INA
212(a)(2)(B).

(c) Effect of pardon by appropriate U.S.
authorities/foreign states. An alien shall
not be considered ineligible under INA
212(a)(2)(B) by reason in part of having
been convicted of an offense for which
a full and unconditional pardon has
been granted by the President of the
United States, by the Governor of a
State of the United States, by the
former High Commissioner for Ger-
many acting pursuant to Executive
Order 10062, or by the United States
Ambassador to the Federal Republic of
Germany acting pursuant to Executive
Order 10608. A legislative pardon or a
pardon, amnesty, expungement of
penal record or any other act of clem-
ency granted by a foreign state shall
not serve to remove a ground of ineligi-
bility under INA 212(a)(2)(B).

(d) Political offense. The term ‘‘purely
political offense’, as used in INA
212(a)(2)(B), includes offenses that re-
sulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against ra-
cial, religious, or political minorities.

(e) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-

§40.24

gible under INA 212(a)(2)(B) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

[66 FR 30422, July 2, 1991, as amended at 62
FR 67567, Dec. 29, 1997]

§40.23 Controlled substance traf-
fickers. [Reserved]
§40.24 Prostitution and commer-

cialized vice.

(a) Activities within 10 years preceding
visa application. An alien shall be ineli-
gible under INA 212(a)(2)(D) only if—

(1) The alien is coming to the United
States solely, principally, or inciden-
tally to engage in prostitution, or has
engaged in prostitution, or the alien di-
rectly or indirectly procures or at-
tempts to procure, or procured or at-
tempted to procure or to import pros-
titutes or persons for the purposes of
prostitution, or receives or received, in
whole or in part, the proceeds of pros-
titution; and

(2) The alien has performed one of the
activities listed in §40.24(a)(1) within
the last ten years.

(b) Prostitution defined. The term
“prostitution” means engaging in pro-
miscuous sexual intercourse for hire. A
finding that an alien has ‘‘engaged’ in
prostitution must be based on elements
of continuity and regularity, indi-
cating a pattern of behavior or delib-
erate course of conduct entered into
primarily for financial gain or for
other considerations of material value
as distinguished from the commission
of casual or isolated acts.

(c) Where prostitution not illegal. An
alien who is within one or more of the
classes described in INA 212(a)(2)(D) is
ineligible to receive a visa under that
section even if the acts engaged in are
not prohibited under the laws of the
foreign country where the acts oc-
curred.

(d) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(D) but is
qualified to seek the benefits of INA
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212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

§40.25 Certain aliens involved in seri-
ous criminal activity who have as-
serted immunity from prosecution.
[Reserved]

§§40.26-40.29 [Reserved]

Subpart D—Security and Related
Grounds

§40.31
§40.32
§40.33

§40.34 Immigrant membership in to-
talitarian party.

(a) Definition of affiliate. The term af-
filiate, as used in INA 212(a)(3)(D),
means an oganization which is related
to, or identified with, a proscribed as-
sociation or party, including any sec-
tion, subsidiary, branch, or subdivision
thereof, in such close association as to
evidence an adherence to or a further-
ance of the purposes and objectives of
such association or party, or as to indi-
cate a working alliance to bring to fru-
ition the purposes and objectives of the
proscribed association or party. An or-
ganization which gives, loans, or prom-
ises support, money, or other thing of
value for any purpose to any proscribed
association or party is presumed to be
an affiliate of such association or party,
but nothing contained in this para-
graph shall be construed as an exclu-
sive definition of the term affiliate.

(b) Service in Armed Forces. Service,
whether voluntary or not, in the armed
forces of any country shall not be re-
garded, of itself, as constituting or es-
tablishing an alien’s membership in, or
affiliation with, any proscribed party
or organization, and shall not, of itself,
constitute a ground of ineligibility to
receive a visa.

(c) Voluntary Service in a Political Ca-
pacity. Voluntary service in a political
capacity shall constitute affiliation

General. [Reserved]
Terrorist activities. [Reserved]

Foreign policy. [Reserved]
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with the political party or organization
in power at the time of such service.

(d) Voluntary Membership After Age 16.
If an alien continues or continued
membership in or affiliation with a
proscribed organization on or after
reaching 16 years of age, only the
alien’s activities after reaching that
age shall be pertinent to a determina-
tion of whether the continuation of
membership or affiliation is or was vol-
untary.

(e) Operation of Law Defined. The
term operation of law, as used in INA
212(a)(3)(D), includes any case wherein
the alien automatically, and without
personal acquiescence, became a mem-
ber of or affiliated with a proscribed
party or organization by official act,
proclamation, order, edict, or decree.

(f) Membership in Organization Advo-
cating Totalitarian Dictatorship in the
United States. In accordance with the
definition of totalitarian party con-
tained in INA 101(a)(37), a former or
present voluntary member of, or an
alien who was, or is, voluntarily affili-
ated with a noncommunist party, orga-
nization, or group, or of any section,
subsidiary, branch, affiliate or subdivi-
sion thereof, which during the time of
its existence did not or does not advo-
cate the establishment in the United
States of a totalitarian dictatorship, is
not considered ineligible under INA
212(2)(3)(D) to receive a visa.

(g) Waiver of ineligibility—
212(a)(3)(D)(iv). 1f an immigrant visa
applicant is ineligible under INA

212(a)(3)(D) but is qualified to seek the
benefits of INA 212(a)(3)(D)(iv), the con-
sular officer shall inform the alien of
the procedure for applying to DHS for
relief under that provision of law. A
visa may not be issued to the alien
until the consular officer has received
notification from DHS of the approval
of the alien’s application under INA
212(a)(3)(D)(iv).

§40.35 Participants in Nazi persecu-
tions or genocide.

(a) Participation in Nazi persecutions.
[Reserved]

(b) Participation
served]

in genocide. [Re-
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§§40.36-40.39 [Reserved]

Subpart E—Public Charge

§40.41 Public charge.

(a) Basis for Determination of Ineligi-
bility. Any determination that an alien
is ineligible under INA 212(a)(4) must
be predicated upon circumstances indi-
cating that, notwithstanding any affi-
davit of support that may have been
filed on the alien’s behalf, the alien is
likely to become a public charge after
admission, or, if applicable, that the
alien has failed to fulfill the affidavit

of support requirement of INA
212(a)(4)(C).
(b) Affidavit of support. Any alien

seeking an immigrant visa under INA
201(b)(2), 203(a), or 203(b), based upon a
petition filed by a relative of the alien
(or in the case of a petition filed under
INA 203(b) by an entity in which a rel-
ative has a significant ownership inter-
est), shall be required to present to the
consular officer an affidavit of support
(AOS) on a form that complies with
terms and conditions established by
the Secretary of Homeland Security.
Petitioners for applicants at a post des-
ignated by the Deputy Assistant Sec-
retary for Visa Services for initial re-
view of and assistance with such an
AOS will be charged a fee for such re-
view and assistance pursuant to Item
61 of the Schedule of Fees for Consular
Services (22 CFR 22.1).

(c) Joint Sponsors. Submission of one
or more additional affidavits of support
by a joint sponsor/sponsors is required
whenever the relative sponsor’s house-
hold income and significant assets, and
the immigrant’s assets, do not meet
the Federal poverty line requirements
of INA 213A.

(d) Posting of Bond. A consular officer
may issue a visa to an alien who is
within the purview of INA 212(a)4)
(subject to the affidavit of support re-
quirement and attribution of sponsor’s
income and resources under section
213A), upon receipt of a notice from
DHS of the giving of a bond or under-
taking in accordance with INA 213 and
INA 221(g), and provided further that
the officer is satisfied that the giving
of such bond or undertaking removes
the likelihood that the alien will be-
come a public charge within the mean-

§40.51

ing of this section of the law and that
the alien is otherwise eligible in all re-
spects.

(e) Prearranged Employment. An immi-
grant visa applicant relying on an offer
of prearranged employment to estab-
lish eligibility under INA 212(a)(4),
other than an offer of employment cer-
tified by the Department of Labor pur-
suant to INA 212(a)(5)(A), must provide
written confirmation of the relevant
information sworn and subscribed to
before a notary public by the employer
or an authorized employee or agent of
the employer. The signer’s printed
name and position or other relation-
ship with the employer must accom-
pany the signature.

(f) Use of Federal Poverty Line Where
INA 213A Not Applicable. An immigrant
visa applicant, not subject to the re-
quirements of INA 213A, and relying
solely on personal income to establish
eligibility under INA 212(a)(4), who
does not demonstrate an annual in-
come above the Federal poverty line,
as defined in INA 213A (h), and who is
without other adequate financial re-
sources, shall be presumed ineligible
under INA 212(a)(4).

[62 FR 67564, Dec. 29, 1997, as amended at 65
FR 78094, Dec. 14, 2000]

§§40.42-40.49 [Reserved]

Subpart F—Labor Certification and
Qualification for Certain Immi-
grants

§40.51 Labor certification.

(a) INA 212(a)(5) applicable only to cer-
tain immigrant aliens. INA 212(a)(5)(A)
applies only to immigrant aliens de-
scribed in INA 203(b)(2) or (3) who are
seeking to enter the United States for
the purpose of engaging in gainful em-
ployment.

(b) Determination of meed for alien’s
labor skills. An alien within one of the
classes to which INA 212(a)(5) applies as
described in §40.51(a) who seeks to
enter the United States for the purpose
of engaging in gainful employment,
shall be ineligible under INA
212(a)(5)(A) to receive a visa unless the
Secretary of Labor has certified to the
Secretary of Homeland Security and
the Secretary of State, that
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(1) There are not sufficient workers
in the United States who are able, will-
ing, qualified, (or equally qualified in
the case of aliens who are members of
the teaching profession or who have ex-
ceptional ability in the sciences or the
arts) and available at the time of appli-
cation for a visa and at the place to
which the alien is destined to perform
such skilled or unskilled labor, and

(2) The employment of such alien will
not adversely affect the wages and
working conditions of the workers in
the United States similarly employed.

(c) Labor certification not required in
certain cases. A spouse or child accom-
panying or following to join an alien
spouse or parent who is a beneficiary of
a petition approved pursuant to INA
203(b)(2) or (3) is not considered to be
within the purview of INA 212(a)(5).

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996]

§40.52 Unqualified physicians.

INA 212(a)(5)(B) applies only to immi-
grant aliens described in INA 203(b) (2)
or (3).

[61 FR 1835, Jan. 24, 1996, as amended at 62
FR 67567, Dec. 29, 1997]

§40.53 Uncertified foreign health-care
workers.

(a) Subject to paragraph (b) of this
section, a consular officer must not
issue a visa to any alien seeking admis-
sion to the United States for the pur-
pose of performing services in a health
care occupation, other than as a physi-
cian, unless, in addition to meeting all
other requirements of law and regula-
tion, the alien provides to the officer a
certification issued by the Commission
On Graduates of Foreign Nursing
Schools (CGFNRS) or another
credentialing service that has been ap-
proved by the Secretary of Homeland
Security for such purpose, which cer-
tificate complies with the provisions of
sections 212(a)(5)(C) and 212(r) of the
Act, 8 U.S.C. 1182(a)(5)(C) and 8 U.S.C.
1182(r), respectively, and the regula-
tions found at 8 CFR 212.15.

(b) Paragraph (a) of this section does
not apply to an alien:

(1) Seeking to enter the TUnited
States in order to perform services in a
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non-clinical health care occupation as
described in 8 CFR 212.15(b)(1); or

(2) Who is the immigrant or non-
immigrant spouse or child of a foreign
health care worker and who is seeking
to accompany or follow to join as a de-
rivative applicant the principal alien
to whom this section applies; or

(3) Who is applying for an immigrant
or a nonimmigrant visa for any pur-
pose other than for the purpose of seek-
ing entry into the United States in
order to perform health care services
as described in 8 CFR 212.15.

[67 FR 77159, Dec. 17, 2002]
§8§40.54-40.59 [Reserved]

Subpart G—lllegal Entrants and
Immigration Violators

§40.61 Aliens present without admis-
sion or parole.

INA 212(a)(6)(A)(i) does not apply at
the time of visa issuance.

[62 FR 67567, Dec. 29, 1997]

§40.62 Failure to attend removal pro-
ceedings.

An alien who without reasonable
cause failed to attend, or to remain in
attendance at, a hearing initiated on or
after April 1, 1997, under INA 240 to de-
termine inadmissibility or deport-
ability shall be ineligible for a visa
under INA 212(a)(6)(B) for five years fol-
lowing the alien’s subsequent depar-
ture or removal from the United
States.

[62 FR 67567, Dec. 29, 1997]

§40.63 Misrepresentation;
claiming citizenship.

(a) Fraud and misrepresentation and
INA 212(a)(6)(C) applicability to certain
refugees. An alien who seeks to procure,
or has sought to procure, or has pro-
cured a visa, other documentation, or
entry into the United States or other
benefit provided under the INA by
fraud or by willfully misrepresenting a
material fact at any time shall be in-
eligible under INA 212(a)(6)(C); Pro-
vided, That the provisions of this para-
graph are not applicable if the fraud or
misrepresentation was committed by
an alien at the time the alien sought
entry into a country other than the

Falsely
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United States or obtained travel docu-
ments as a bona fide refugee and the
refugee was in fear of being repatriated
to a former homeland if the facts were
disclosed in connection with an appli-
cation for a visa to enter the United
States: Provided further, That the fraud
or misrepresentation was not com-
mitted by such refugee for the purpose
of evading the quota or numerical re-
strictions of the U.S. immigration
laws, or investigation of the alien’s
record at the place of former residence
or elsewhere in connection with an ap-
plication for a visa.

(b) Misrepresentation in application
under Displaced Persons Act or Refugee
Relief Act. Subject to the conditions
stated in INA 212(a)(6)(c)(i), an alien
who is found by the consular officer to
have made a willful misrepresentation
within the meaning of section 10 of the
Displaced Persons Act of 1948, as
amended, for the purpose of gaining ad-
mission into the United States as an
eligible displaced person, or to have
made a material misrepresentation
within the meaning of section 11(e) of
the Refugee Relief Act of 1953, as
amended, for the purpose of gaining ad-
mission into the United States as an
alien eligible thereunder , shall be con-
sidered ineligible under the provisions
of INA 212(a)(6)(C).

(c) Waiver of ineligibility—INA 212(i). If
an immigrant applicant is ineligible
under INA 212(a)(6)(C) but is qualified
to seek the benefits of INA 212(i), the
consular officer shall inform the alien
of the procedure for applying to DHS
for relief under that provision of law. A
visa may not be issued to the alien
until the consular officer has received
notification from DHS of the approval
of the alien’s application under INA
212(1).

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996]
§40.64 Stowaways.

INA 212(a)(6)(D) is not applicable at
the time of visa application.
§40.65 Smugglers.

(a) General. A visa shall not be issued
to an alien who at any time knowingly
has encouraged, induced, assisted,
abetted, or aided any other alien to

§40.68

enter or to try to enter the United
States in violation of law.

(b) Waiver of ineligibility—INA
212(d)(11). If an immigrant applicant is
ineligible under INA 212(a)(6)(E) but is
qualified to seek the benefits of INA
212(d)(11), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued
to the alien until the consular officer
has received notification from DHS of
the approval of the alien’s application
under INA 212(d)(11).

§40.66 Subject of civil penalty.

(a) General. An alien who is the sub-
ject of a final order imposing a civil
penalty for a violation under INA 274C
shall be ineligible for a visa under INA
212(a)(6)(F).

(b) Waiver of ineligibility. If an appli-
cant is ineligible under paragraph (a)
of this section but appears to the con-
sular officer to meet the prerequisites
for seeking the benefits of INA
212(d)(12), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued
to the alien until the consular officer
has received notification from DHS of
the approval of the alien’s application
under INA 212(d)(12).

[62 FR 67567, Dec. 29, 1997]

§40.67 Student visa abusers.

An alien ineligible under the provi-
sions of INA 212(a)(6)(G) shall not be
issued a visa unless the alien has com-
plied with the time limitation set forth
therein.

[62 FR 67568, Dec. 29, 1997]

§40.68 Aliens subject to INA 222(g).

An alien who, under the provisions of
INA 222(g), has voided a nonimmigrant
visa by remaining in the United States
beyond the period of authorized stay is
ineligible for a new nonimmigrant visa
unless the alien complies with the re-
quirements in 22 CFR 41.101 (b) or (c)
regarding the place of application.

[63 FR 671, Jan. 7, 1998]
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§40.69 [Reserved]

Subpart H—Documentation
Requirements

§40.71 Documentation
for immigrants.

INA 212(a)(7)(A) is not applicable at
the time of visa application. (For waiv-
er of documentary requirements for
immigrants see 22 CFR 42.1 and 42.2.)

requirements

§40.72 Documentation
for nonimmigrants.

requirements

A passport which is valid indefinitely
for the return of the bearer to the
country whose government issued such
passport shall be deemed to have the
required minimum period of validity as
specified in INA 212(a)(7)(B).

§§40.73-40.79 [Reserved]

Subpart I—Ineligible for
Citizenship.

§40.81 Ineligible for citizenship.

An alien will be ineligible to receive
an immigrant visa under INA
212(a)(8)(A) if the alien is ineligible for
citizenship, including as provided in
INA 314 or 315.

[64 FR 55418, Oct. 13, 1999]

§40.82 Alien who departed the United
States to avoid service in the armed
forces.

(a) Applicability to immigrants. INA
212(a)(8)(A) applies to immigrant visa
applicants who have departed from or
remained outside the United States be-
tween September 8, 1939 and September
24, 1978, to avoid or evade training or
service in the United States Armed
Forces.

(b) Applicability to nonimmigrants. INA
212(a)(8)(B) applies to nonimmigrant
visa applicants who have departed from
or remained outside the United States
between September 8, 1939 and Sep-
tember 24, 1978 to avoid or evade train-
ing or service in the U.S. Armed Forces
except an alien who held nonimmigrant
status at the time of such departure.
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§§40.83-40.89 [Reserved]

Subpart J—Aliens Previously
Removed

SOURCE: 61 FR 59184, Nov. 21, 1996, unless
otherwise noted.

§40.91 Certain aliens previously re-
moved.

(a) 5-year bar. An alien who has been
found inadmissible, whether as a result
of a summary determination of inad-
missibility at the port of entry under
INA 235(b)(1) or of a finding of inadmis-
sibility resulting from proceedings
under INA 240 initiated upon the
alien’s arrival in the United States,
shall be ineligible for a visa under INA
212(a)(9)(A)(i) for b years following such
alien’s first removal from the United
States.

(b) 10-year bar. An alien who has oth-
erwise been removed from the United
States under any provision of law, or
who departed while an order of removal
was in effect, is ineligible for a visa
under INA 212(a)(9)(A)(ii) for 10 years
following such removal or departure
from the United States.

(c) 20-year bar. An alien who has been
removed from the United States two or
more times shall be ineligible for a visa
under INA 212(a)(9)(A){i) or INA
212(a)(9)(A)({di), as appropriate, for 20
years following the most recent such
removal or departure.

(d) Permanent bar. If an alien who has
been removed has also been convicted
of an aggravated felony, the alien is
permanently ineligible for a visa under
INA 212(a)(9)(A)({) or 212(a)(9)(A)(i), as
appropriate.

(e) Exceptions. An alien shall not be
ineligible for a visa under INA
212(a)(9)(A)(i) or (ii) if the Secretary of
Homeland Security has consented to
the alien’s application for admission.

[62 FR 67568, Dec. 29, 1997, as amended at 63
FR 64628, Nov. 23, 1998]

§40.92 Aliens unlawfully present.

(a) 3-year bar. An alien described in
INA 212(a)(9)(B)(1)(I) shall be ineligible
for a visa for 3 years following depar-
ture from the United States.

(b) 10-year bar. An alien described in
INA 212(a)(9)(B)(i)(II) shall be ineligible
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for a visa for 10 years following depar-
ture from the United States.

(c) Waiver. If a visa applicant is inad-
missible under paragraph (a) or (b) of
this section but appears to the con-
sular officer to meet the prerequisites
for seeking the Dbenefits of INA
212(a)(9)(B)(v), the alien shall be in-
formed of the procedure for applying to
DHS for relief under that provision of
law.

[62 FR 67568, Dec. 29, 1997]

§40.93 Aliens unlawfully present after
previous immigration violation.

An alien described in INA
212(a)(9)(C)(1) is permanently ineligible
for a visa unless the Secretary of
Homeland Security consents to the
alien’s application for readmission not
less than 10 years following the alien’s
last departure from the United States.
Such application for readmission shall
be made prior to the alien’s reembar-
kation at a place outside the United
States.

[62 FR 67568, Dec. 29, 1997]
§§40.94-40.99 [Reserved]

Subpart K—Miscellaneous

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

§40.101 Practicing polygamists.

An immigrant alien shall be ineli-
gible under INA 212(a)(9)(A) only if the
alien is coming to the United States to
practice polygamy.

§40.102 Guardian required to accom-
pany excluded alien.

INA 212(a)(9)(B) is not applicable at
the time of visa application.

§40.103 International child abduction.

An alien who would otherwise be in-
eligible under INA 212(a)(9)(C)(i) shall
not be ineligible under such paragraph
if the U.S. citizen child in question is
physically located in a foreign state
which is party to the Hague Conven-
tion on the Civil Aspects of Inter-
national Child Abduction.

[61 FR 1833, Jan. 24, 1996]

§40.201

§40.104 Unlawful voters.

(a) Subject to paragraph (b) of this
section, an alien is ineligible for a visa
if the alien has voted in violation of
any Federal, State, or local constitu-
tional provision, statute, ordinance, or
regulation.

(b) Such alien shall not be considered
to be ineligible under paragraph (a) of
this section if each natural parent of
the alien (or, in the case of an adopted
alien, each adoptive parent of the
alien) is or was a citizen (whether by
birth or naturalization), the alien per-
manently resided in the United States
prior to attaining the age of 16, and the
alien reasonably believed at the time
of such violation that he or she was a
citizen.

[70 FR 35527, June 21, 2005]

§40.105 Former citizens who re-
nounced citizenship to avoid tax-
ation.

An alien who is a former citizen of
the United States, who on or after Sep-
tember 30, 1996, has officially re-
nounced United States citizenship and
who has been determined by the Sec-
retary of Homeland Security to have
renounced citizenship to avoid United
States taxation, is ineligible for a visa
under INA 212(a)(10)(E).

[62 FR 67568, Dec. 29, 1997]

§§40.106-40.110 [Reserved]

Subpart L—Failure to Comply with
INA

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

§40.201 Failure of application to com-
ply with INA.

(a) Refusal under INA 221(g). The con-
sular officer shall refuse an alien’s visa
application under INA 221(g)(2) as fail-
ing to comply with the provisions of
INA or the implementing regulations
if:

(1) The applicant fails to furnish in-
formation as required by law or regula-
tions;

(2) The application contains a false or
incorrect statement other than one
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which would constitute a ground of in-
eligibility under INA 212(a)(6)(C);

(3) The application is not supported
by the documents required by law or
regulations;

(4) The applicant refuses to be
fingerprinted as required by regula-
tions;

(5) The necessary fee is not paid for
the issuance of the visa or, in the case
of an immigrant visa, for the applica-
tion therefor;

(6) In the case of an immigrant visa
application, the alien fails to swear to,
or affirm, the application before the
consular officer; or

(7) The application otherwise fails to
meet specific requirements of law or
regulations for reasons for which the
alien is responsible.

(b) Reconsideration of refusals. A re-
fusal of a visa application under para-
graph (a)(1) of this section does not bar
reconsideration of the application upon
compliance by the applicant with the
requirements of INA and the imple-
menting regulations or consideration
of a subsequent application submitted
by the same applicant.

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996. Redesignated at 61 FR
59184, Nov. 21, 1996]

§40.202
tors.

An alien who was admitted into the
United States as an exchange visitor,
or who acquired such status after ad-
mission, and who is within the purview
of INA 212(e) as amended by the Act of
April 7, 1970, (84 Stat. 116) and by the
Act of October 12, 1976, (90 Stat. 2301),
is not eligible to apply for or receive an
immigrant visa or a nonimmigrant visa
under INA 101(a)(15) (H), (K), or (L),
notwithstanding the approval of a peti-
tion on the alien’s behalf, unless:

(a) It has been established that the
alien has resided and has been phys-
ically present in the country of the
alien’s nationality or last residence for
an aggregate of at least 2 years fol-
lowing the termination of the alien’s
exchange visitor status as required by
INA 212(e), or

(b) The foreign residence requirement
of INA 212(e) has been waived by the
Secretary of Homeland Security in the
alien’s behalf.

Certain former exchange visi-
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§40.203 Alien entitled to A, E, or G
nonimmigrant classification.

An alien entitled to nonimmigrant
classification under INA 101(a)(15) (A),
(E), or (G) who is applying for an immi-
grant visa and who intends to continue
the activities required for such non-
immigrant classification in the United
States is not eligible to receive an im-
migrant visa until the alien executes a
written waiver of all rights, privileges,
exemptions and immunities which
would accrue by reason of such occupa-
tional status.

§40.204 [Reserved]

§40.205 Applicant for immigrant visa
under INA 203(c).

An alien shall be ineligible to receive
a visa under INA 203(c) if the alien does
not have a high school education or its
equivalent, as defined in 22 CFR
42.33(a)(2), or does not have, within the
five years preceding the date of appli-
cation for such visa, at least two years
of work experience in an occupation
which requires at least two years of
training or experience.

[69 FR 55045, Nov. 3, 1994. Redesignated at 61
FR 59184, Nov. 21, 1996]

§40.206 Frivolous
served]

applications. [Re-

§§40.207-40.210 [Reserved]

Subpart M—Waiver of Ground of
Ineligibility

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996]

§40.301 Waiver for ineligible non-
immigrants under INA 212(d)(3)(A).

(a) Report or recommendation to De-
partment. Except as provided in para-
graph (b) of this section, consular offi-
cers may, upon their own initiative,
and shall, upon the request of the Sec-
retary of State or upon the request of
the alien, submit a report to the De-
partment for possible transmission to
the Secretary of Homeland Security
pursuant to the provisions of INA
212(d)(3)(A) in the case of an alien who
is classifiable as a nonimmigrant but
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who is known or believed by the con-
sular officer to be ineligible to receive
a nonimmigrant visa under the provi-
sions of INA 212(a), other than INA
212(a) H(AAD, G)(A)ID), (3)(A)(iD),
B3)(C), B)E)({), or (B)(E)(ii).

(b) Recommendation to designated DHS
officer abroad. A consular officer may,
in certain categories defined by the
Secretary of State, recommend di-
rectly to designated DHS officers that
the temporary admission of an alien in-
eligible to receive a visa be authorized
under INA 212(d)(3)(A).

(c) Secretary of Homeland Security may
impose conditions. When the Secretary
of Homeland Security authorizes the
temporary admission of an ineligible
alien as a nonimmigrant and the con-
sular officer is so informed, the con-
sular officer may proceed with the
issuance of a nonimmigrant visa to the
alien, subject to the conditions, if any,
imposed by the Secretary of Homeland
Security.

[66 FR 30422, July 2, 1991. Redesignated at 61
FR 59184, Nov. 21, 1996, as amended at 75 FR
82243, Dec. 30, 2010]

PART 41—VISAS: DOCUMENTATION
OF NONIMMIGRANTS UNDER THE
IMMIGRATION AND NATION-
ALITY ACT, AS AMENDED

Subpart A—Passport and Visas Not
Required for Certain Nonimmigrants

Sec.

41.0 Definitions.

41.1 Exemption by law or treaty from pass-
port and visa requirements.

41.2 Exemption or waiver by Secretary of
State and Secretary of Homeland Secu-
rity of passport and/or visa requirements
for certain categories of nonimmigrants.

41.3 Waiver by joint action of consular and
immigration officers of passport and/or
visa requirements.

Subpart B—Classification of Nonimmigrants

41.11 Entitlement to nonimmigrant status.
41.12 Classification symbols.

Subpart C—Foreign Government Officials

41.21
41.22
41.23

Foreign Officials—General.

Officials of foreign governments.

Accredited officials in transit.

41.24 International organization aliens.

41.25 NATO representatives, officials,
employees.

and

Pt. 41

41.26
41.27

Diplomatic visas.
Official visas.

Subpart D—Temporary Visitors

41.31 Temporary visitors for business or
pleasure.

41.32 Nonresident alien Mexican border
crossing identification cards; combined
border crossing identification cards and
B-1/B-2 visitor visa.

41.33 Nonresident alien Canadian border
crossing identification card (BCC).

Subpart E—Crewman and Crew-List Visas

41.41 Crewmen.
41.42 [Reserved]

Subpart F—Business and Media Visas

41.51 Treaty trader, treaty investor, or trea-
ty alien in a specialty occupation.

41.52 Information media representative.

41.53 Temporary workers and trainees.

41.564 Intracompany transferees (executives,
managers, and specialized knowledge em-
ployees).

41.55 Aliens with extraordinary ability.

41.56 Athletes, artists and entertainers.

41.57 International cultural exchange visi-
tors and visitors under the Irish Peace
Process Cultural and Training Program
Act (IPPCTPA).

41.58 Aliens in religious occupations.

41.59 Professionals under the North Amer-
ican Free Trade Agreement.

Subpart G—Students and Exchange
Visitors

41.61 Students—academic and nonacademic.

41.62 Exchange visitors.

41.63 Two-year home-country physical pres-
ence requirement.

Subpart H—Transit Aliens

41.71 Transit aliens.

Subpart I—Fiance(e)s and Other
Nonimmigrants

41.81 Fiancé or spouse of a U.S. citizen and
derivative children.

41.82 Certain parents and children of section
101(a)(27)(I) special immigrants. [Re-
served]

41.83 Certain witnesses and informants.

41.84 Victims of trafficking in persons.

41.86 Certain spouses and children of lawful
permanent resident aliens.

Subpart J—Application for Nonimmigrant
Visa

41.101 Place of application.
41.102 Personal appearance of applicant.
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41.103 Filing an application.

41.104 Passport requirements.

41.105 Supporting documents
fingerprinting.

41.106 Processing.

41.107 Visa fees.

41.108 Medical examination.

and

Subpart K—lIssuance of Nonimmigrant Visa

41.111 Authority to issue visa.
41.112 Validity of visa.
41.113 Procedures in issuing visas.

Subpart L—Refusals and Revocations

41.121 Refusal of individual visas.
41.122 Revocation of visas.

AUTHORITY: 8 U.S.C. 1104, 1182(d), 1185 note;
112 Stat. 2681-795.

SOURCE: 52 FR 42597, Nov. 5, 1987, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 41 appear at 71 FR 34521 and 34522, June
15, 2006.

Subpart A—Passport and Visas
Not Required for Certain Non-
immigrants

§41.0 Definitions.

For purposes of this part and part 53:

Adjacent islands means Bermuda and
the islands located in the Caribbean
Sea, except Cuba.

Cruise ship means a passenger vessel
over 100 gross tons, carrying more than
12 passengers for hire, making a voyage
lasting more than 24 hours any part of
which is on the high seas, and for
which passengers are embarked or dis-
embarked in the United States or its
territories.

Ferry means any vessel operating on
a pre-determined fixed schedule and
route, which is being used solely to
provide transportation between places
that are no more than 300 miles apart
and which is being used to transport
passengers, vehicles, and/or railroad
cars.

Pleasure vessel means a vessel that is
used exclusively for recreational or
personal purposes and not to transport
passengers or property for hire.

United States means ‘‘United States”
as defined in section 215(c) of the Immi-
gration and Nationality Act of 1952, as
amended (8 U.S.C. 1185(c)).

U.S. citicen means a United States
citizen or a U.S. non-citizen national.

22 CFR Ch. | (4-1-15 Edition)

United States qualifying tribal entity
means a tribe, band, or other group of
Native Americans formally recognized
by the United States Government
which agrees to meet WHTI document
standards.

[73 FR 18418, Apr. 3, 2008]

§41.1 Exemption by law or treaty from
passport and visa requirements.

Nonimmigrants in the following cat-
egories are exempt from the passport
and visa requirements of INA
212(a)(T)(B)(H) (D), ()HIID):

(a) Alien members of the U.S. Armed
Forces. An alien member of the U.S.
Armed Forces in uniform or bearing
proper military identification, who has
not been lawfully admitted for perma-
nent residence, coming to the United
States under official orders or permit
of such Armed Forces (Sec. 284, 86 Stat.
232; 8 U.S.C. 1354).

(b) [Reserved]

(c) Aliens entering from Guam, Puerto
Rico, or the Virgin Islands. An alien de-
parting from Guam, Puerto Rico, or
the Virgin Islands of the United States,
and seeking to enter the continental
United States or any other place under
the jurisdiction of the United States
(Sec. 212, 66 Stat. 188; 8 U.S.C. 1182.)

(d) Armed Services personnel of a NATO
member. Personnel belonging to the
armed services of a government which
is a Party to the North Atlantic Treaty
and which has ratified the Agreement
Between the Parties to the North At-
lantic Treaty Regarding the Status of
Their Forces, signed at London on
June 19, 1951, and entering the United
States under Article III of that Agree-
ment pursuant to an individual or col-
lective movement order issued by an
appropriate agency of the sending state
or of NATO (TIAS 2846; 4 U.S.T. 1792.)

(e) Armed Services personnel attached
to a NATO headquarters in the United
States. Personnel attached to a NATO
Headquarters in the United States set
up pursuant to the North Atlantic
Treaty, belonging to the armed serv-
ices of a government which is a Party
to the Treaty and entering the United
States in connection with their official
duties under the provisions of the Pro-
tocol on the Status of International
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Military Headquarters Set Up Pursu-
ant to the North Atlantic Treaty (TIAS
2978; 5 U.S.T. 875.)

(f) Aliens entering pursuant to Inter-
national Boundary and Water Commis-
sion Treaty. All personnel employed ei-
ther directly or indirectly on the con-
struction, operation, or maintenance of
works in the United States undertaken
in accordance with the treaty con-
cluded on February 3, 1944, between the
United States and Mexico regarding
the functions of the International
Boundary and Water Commission, and
entering the United States temporarily
in connection with such employment
(59 Stat. 1262; T'S 994.)

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 61 FR 1835, Jan. 24,
1996; 71 FR 68430, Nov. 24, 2006; 73 FR 18418,
Apr. 3, 2008]

§41.2 Exemption or waiver by Sec-
retary of State and Secretary of
Homeland Security of passport and/
or visa requirements for certain
categories of nonimmigrants.

Pursuant to the authority of the Sec-
retary of State and the Secretary of
Homeland Security under the INA, as
amended, a passport and/or visa is not
required for the following categories of
nonimmigrants:

(a) Canadian citizens. A visa is not re-
quired for an American Indian born in
Canada having at least 50 percentum of
blood of the American Indian race. A
visa is not required for other Canadian
citizens except for those who apply for
admission in E, K, V, or S non-
immigrant classifications as provided
in paragraphs (k) and (m) of this sec-
tion and 8 CFR 212.1. A passport is re-
quired for Canadian citizens applying
for admission to the United States, ex-
cept when one of the following excep-
tions applies:

(1) NEXUS program. A Canadian cit-
izen who is traveling as a participant
in the NEXUS program, and who is not
otherwise required to present a pass-
port and visa as provided in paragraphs
(k) and (m) of this section and 8 CFR
212.1, may present a valid NEXUS pro-
gram card when using a NEXUS Air
kiosk or when entering the United
States from contiguous territory or ad-
jacent islands at a land or sea port-of-
entry. A Canadian citizen who enters
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the United States by pleasure vessel
from Canada under the remote inspec-
tion system may present a NEXUS pro-
gram card.

(2) FAST program. A Canadian citizen
who is traveling as a participant in the
FAST program, and who is not other-
wise required to present a passport and
visa as provided in paragraphs (k) and
(m) of this section and 8 CFR 212.1,
may present a valid FAST card at a
land or sea port-of-entry prior to enter-
ing the United States from contiguous
territory or adjacent islands.

(3) SENTRI program. A Canadian cit-
izen who is traveling as a participant
in the SENTRI program, and who is not
otherwise required to present a pass-
port and visa as provided in paragraphs
(k) and (m) of this section and 8 CFR
212.1, may present a valid SENTRI card
at a land or sea port-of-entry prior to
entering the United States from con-
tiguous territory or adjacent islands.

(4) Canadian Indians. If designated by
the Secretary of Homeland Security, a
Canadian citizen holder of an Indian
and Northern Affairs Canada (“INAC”)
card issued by the Canadian Depart-
ment of Indian Affairs and North De-
velopment, Director of Land and Trust
Services (L'TS) in conformance with se-
curity standards agreed upon by the
Governments of Canada and the United
States, and containing a machine read-
able zone, and who is arriving from
Canada, may present the card prior to
entering the United States at a land
port-of-entry.

(6) Children. A child who is a Cana-
dian citizen who is seeking admission
to the United States when arriving
from contiguous territory at a sea or
land port-of-entry, may present certain
other documents if the arrival meets
the requirements described in either
paragraph (i) or (ii) of this section.

(1) Children under age 16. A Canadian
citizen who is under the age of 16 is
permitted to present an original or a
copy of his or her birth certificate, a
Canadian Citizenship Card, or a Cana-
dian Naturalization Certificate when
arriving in the United States from con-
tiguous territory at land or sea ports-
of-entry.

(ii) Groups of children under age 19. A
Canadian citizen who is under age 19
and who is traveling with a public or
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private school group, religious group,
social or cultural organization, or team
associated with a youth sport organiza-
tion may present an original or a copy
of his or her birth certificate, a Cana-
dian Citizenship Card, or a Canadian
Naturalization Certificate when apply-
ing for admission to the United States
from contiguous territory at all land
and sea ports-of-entry, when the group,
organization or team is under the su-
pervision of an adult affiliated with the
organization and when the child has
parental or legal guardian consent to
travel. For purposes of this paragraph,
an adult is considered to be a person
who is age 19 or older. The following re-
quirements will apply:

(A) The group, organization, or team
must provide to CBP upon crossing the
border, on organizational letterhead:

(I) The name of the group, organiza-
tion or team, and the name of the su-
pervising adult;

(2) A trip itinerary, including the
stated purpose of the trip, the location
of the destination, and the length of
stay;

(3) A list of the children on the trip;

(4) For each child, the primary ad-
dress, primary phone number, date of
birth, place of birth, and the name of
at least one parent or legal guardian.

(B) The adult leading the group, or-
ganization, or team must demonstrate
parental or legal guardian consent by
certifying in the writing submitted in
paragraph (a)(5)(ii)(A) of this section
that he or she has obtained for each
child the consent of at least one parent
or legal guardian.

(C) The procedure described in this
paragraph is limited to members of the
group, organization, or team that are
under age 19. Other members of the
group, organization, or team must
comply with other applicable docu-
ment and/or inspection requirements
found in this part and 8 CFR parts 212
and 235.

(6) Enhanced driver’s license programs.
Upon the designation by the Secretary
of Homeland Security of an enhanced
driver’s license as an acceptable docu-
ment to denote identity and citizenship
for purposes of entering the United
States, Canadian citizens may be per-
mitted to present these documents in
lieu of a passport when seeking admis-

22 CFR Ch. | (4-1-15 Edition)

sion to the United States according to
the terms of the agreements entered
between the Secretary of Homeland Se-
curity and the entity. The Secretary of
Homeland Security will announce, by
publication of a notice in the FEDERAL
REGISTER, documents designated under
this paragraph. A list of the documents
designated under this paragraph will
also be made available to the public.

(b) Citizens of the British Overseas Ter-
ritory of Bermuda. A visa is not re-
quired, except for Citizens of the Brit-
ish Overseas Territory of Bermuda who
apply for admission in E, K, V, or S
nonimmigrant visa classification as
provided in paragraphs (k) and (m) of
this section and 8 CFR 212.1. A passport
is required for Citizens of the British
Overseas Territory of Bermuda apply-
ing for admission to the United States.

(c) Bahamian nationals and British
subjects resident in the Bahamas. A pass-
port is required. A visa is not required
if, prior to the embarkation of such an
alien for the United States on a vessel
or aircraft, the examining U.S. immi-
gration officer at Freeport or Nassau
determines that the individual is clear-
ly and beyond a doubt entitled to ad-
mission.

(d) British subjects resident in the Cay-
man Islands or in the Turks and Caicos
Islands. A passport is required. A visa
is not required if the alien arrives di-
rectly from the Cayman Islands or the
Turks and Caicos Islands and presents
a current certificate from the Clerk of
Court of the Cayman Islands or the
Turks and Caicos Islands indicating no
criminal record.

(e) British, French, and Netherlands
nationals and nationals of certain adja-
cent islands of the Caribbean which are
independent countries. A passport is re-
quired. A visa is not required of a Brit-
ish, French or Netherlands national, or
of a national of Antigua, Barbados,
Grenada, Jamaica, or Trinidad and To-
bago, who has residence in British,
French, or Netherlands territory Ilo-
cated in the adjacent islands of the
Caribbean area, or has residence in An-
tigua, Barbados, Grenada, Jamaica, or
Trinidad and Tobago, if the alien:

(1) Is proceeding to the United States
as an agricultural worker; or

(2) Is the beneficiary of a valid, unex-
pired, indefinite certification granted
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by the Department of Labor for em-
ployment in the Virgin Islands of the
United States and is proceeding there-
to for employment, or is the spouse or
child of such an alien accompanying or
following to join the alien.

(f) Nationals and residents of the Brit-
ish Virgin Islands. (1) A national of the
British Virgin Islands and resident
therein requires a passport but not a
visa if proceeding to the United States
Virgin Islands.

(2) A national of the British Virgin
Islands and resident therein requires a
passport but does not require a visa to
apply for entry into the United States
if such applicant:

(i) Is proceeding by aircraft directly
from St. Thomas, U.S. Virgin Islands;

(ii) Is traveling to some other part of
the United States solely for the pur-
pose of business or pleasure as de-
scribed in INA 101(a)(15)(B);

(iii) Satisfies the examining U.S. Im-
migration officer at that port of entry
that he or she is admissible in all re-
spects other than the absence of a visa;
and

(iv) Presents a current Certificate of
Good Conduct issued by the Royal Vir-
gin Islands Police Department indi-
cating that he or she has no criminal
record.

(g8) Mexican nationals. (1) A visa and a
passport are not required of a Mexican
national who is applying for admission
from Mexico as a temporary visitor for
business or pleasure at a land port-of-
entry, or arriving by pleasure vessel or
ferry, if the national is in possession of
a Form DSP-150, B-1/B-2 Visa and Bor-
der Crossing Card, containing a ma-
chine-readable biometric identifier,
issued by the Department of State.

(2) A visa and a passport are not re-
quired of a Mexican national who is ap-
plying for admission from contiguous
territory or adjacent islands at a land
or sea port-of-entry, if the national is a
member of the Texas Band of Kickapoo
Indians or Kickapoo Tribe of Oklahoma
who is in possession of a Form I-872
American Indian Card issued by U.S.
Citizenship and Immigration Services
(USCIS).

(3) A visa is not required of a Mexi-
can national employed as a crew mem-
ber on an aircraft belonging to a Mexi-
can company authorized to engage in

§41.2
commercial transportation into the
United States.

(4) A visa is not required of a Mexi-
can national bearing a Mexican diplo-
matic or official passport who is a mili-
tary or civilian official of the Federal
Government of Mexico entering the
United States for a stay of up to 6
months for any purpose other than on
assignment as a permanent employee
to an office of the Mexican Federal
Government in the United States. A
visa is also not required of the official’s
spouse or any of the official’s depend-
ent family members under 19 years of
age who hold diplomatic or official
passports and are in the actual com-
pany of the official at the time of
entry. This waiver does not apply to
the spouse or any of the official’s fam-
ily members classifiable under INA
101(a)(15) (F) or (M).

(h) Natives and residents of the Trust
Territory of the Pacific Islands. A visa
and a passport are not required of a na-
tive and resident of the Trust Territory
of the Pacific Islands who has pro-
ceeded in direct and continuous transit
from the Trust Territory to the United
States.

(i) [Reserved]

(j) Except as provided in paragraphs
(a) through (i) and (k) through (m) of
this section, all aliens are required to
present a valid, unexpired visa and
passport upon arrival in the United
States. An alien may apply for a waiv-
er of the visa and passport requirement
if, either prior to the alien’s embar-
kation abroad or upon arrival at a port
of entry, the responsible district direc-
tor of the Department of Homeland Se-
curity (DHS) in charge of the port of
entry concludes that the alien is un-
able to present the required documents
because of an unforeseen emergency.
The DHS district director may grant a
waiver of the visa or passport require-
ment pursuant to INA 212(d)(4)(A),
without the prior concurrence of the
Department of State, if the district di-
rector concludes that the alien’s claim
of emergency circumstances is legiti-
mate and that approval of the waiver
would be appropriate under all of the
attendant facts and circumstances.

(k) Fiance(e) of a U.S. citiczen. Not-
withstanding the provisions of para-
graphs (a) through (h) of this section, a
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visa is required of an alien described in
such paragraphs who is classified, or
who seeks classification, under INA
101(a)(15)(K).

(1) Visa waiver program. (1) A visa is
not required of any person who seeks
admission to the United States for a
period of 90 days or less as a visitor for
business or pleasure and who is eligible
to apply for admission to the United
States as a Visa Waiver Program appli-
cant. (For the list of countries whose
nationals are eligible to apply for ad-
mission to the United States as Visa
Waiver Program applicants, see 8 CFR
217.2(a)).

(2) An alien denied admission under
the Visa Waiver Program by virtue of a
ground of inadmissibility described in
INA section 212(a) that is discovered at
the time of the alien’s application for
admission at a port of entry or through
use of an automated electronic data-
base may apply for a visa as the only
means of challenging such a deter-
mination. A consular officer must ac-
cept and adjudicate any such applica-
tion if the alien otherwise fulfills all of
the application requirements contained
in part 41, §41.2(1)(1).

(m) Treaty Trader and Treaty Investor.
Notwithstanding the provisions of
paragraph (a) of this section, a visa is
required of a Canadian national who is
classified, or who seeks classification,
under INA 101(a)(15)(E).

[62 FR 42597, Nov. 5, 1987]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §41.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§41.3 Waiver by joint action of con-
sular and immigration officers of
passport and/or visa requirements.

Under the authority of INA 212(d)(4),
the documentary requirements of INA
212(a)(T)(B)(A)(T), (I)AI) may be waived
for any alien in whose case the con-
sular officer serving the port or place
of embarkation, or the Deputy Assist-
ant Secretary of State for Visa Serv-
ices or his or her designee, is satisfied
after consultation with, and concur-
rence by, the appropriate immigration
officer, that the case falls within any
of the following categories:

22 CFR Ch. | (4-1-15 Edition)

(a) Residents of foreign contiguous ter-
ritory; visa and passport waiver. An alien
residing in foreign contiguous territory
who does not qualify for any waiver
provided in §41.1 and is a member of a
visiting group or excursion proceeding
to the United States under -cir-
cumstances which make it impractical
to procure a passport and visa in a
timely manner.

(b) Aliens for whom passport extension
facilities are unavailable; passport waiver.
As alien whose passport is not valid for
the period prescribed in INA
212(a)(T)(B)(1)(I) and who is embarking
for the United States at a port or place
remote from any establishment at
which the passport could be revali-
dated.

(c) Aliens precluded from obtaining
passport extensions by foreign government
restrictions; passport waiver. An alien
whose passport is not valid for the pe-
riod prescribed in INA 212(a)(7)(B)({)(T)
and whose government, as a matter of
policy, does not revalidate passports
more than 6 months prior to expiration
or until the passport expires.

(d) Emergent circumstances; visa waiv-
er. An alien well and favorably known
at the consular office, who was pre-
viously issued a nonimmigrant visa
which has expired, and who is pro-
ceeding directly to the United States
under emergent circumstances which
preclude the timely issuance of a visa.

(e) Members of armed forces and coast
guards of foreign countries; visa and pass-
port waiver. An alien on active duty in
the armed forces or coast guard of a
foreign country and a member of a
group of such armed forces or coast
guard traveling to the United States,
on behalf of the alien’s government or
the United Nations, under arrange-
ments made with the appropriate mili-
tary authorities of the United States,
coordinated within the U.S. Govern-
ment by those U.S. military authori-
ties, and approved by the Department
of State and the Department of Home-
land Security for such visit.

(f) Landed immigrants in Canada; pass-
port waiver. An alien applying for a visa
at a consular office in Canada:

(1) Who is a landed immigrant in
Canada;
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(2) Whose port and date of expected
arrival in the United States are known;
and

(3) Who is proceeding to the United
States under emergent circumstances
which preclude the timely procurement
of a passport or Canadian certificate of
identity.

(g) Authorication to individual consular
office; visa and/or passport waiver. An
alien within the district of a consular
office which has been authorized by the
Department, because of unusual cir-
cumstances prevailing in that district,
to join with immigration officers
abroad in waivers of documentary re-
quirements in specific categories of
cases, and whose case falls within one
of those categories.

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 60 FR 30188, June 8,
1995; 61 FR 1835, Jan. 24, 1996; 63 FR 48577,
Sept. 11, 1998; 79 FR 19289, Apr. 8, 2014]

Subpart B—Classification of
Nonimmigrants

§41.11 Entitlement to nonimmigrant
status.

(a) Presumption of immigrant status
and burden of proof. An applicant for a
nonimmigrant visa, other than an alien
applying for a visa under INA 101(a)(15)
(H)(@i) or (L), shall be presumed to be an
immigrant until the consular officer is
satisfied that the alien is entitled to a
nonimmigrant status described in INA
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101(a)(15) or otherwise established by
law or treaty. The burden of proof is
upon the applicant to establish entitle-
ment for nonimmigrant status and the
type of nonimmigrant visa for which
application is made.

(b) Aliens unable to establish non-
immigrant status. (1) A nonimmigrant
visa shall not be issued to an alien who
has failed to overcome the presumption
of immigrant status established by INA
214(b).

(2) In a borderline case in which an
alien appears to be otherwise entitled
to receive a visa under INA 101(a)(15)(B)
or (F) but the consular officer con-
cludes that the maintenance of the
alien’s status or the departure of the
alien from the United States as re-
quired is not fully assured, a visa may
nevertheless be issued upon the posting
of a bond with the Secretary of Home-
land Security under terms and condi-
tions prescribed by the consular offi-
cer.

[62 FR 42597, Nov. 5, 1987, as amended at 61
FR 1835, Jan. 24, 1996]

§41.12 Classification symbols.

A visa issued to a nonimmigrant
alien within one of the classes de-
scribed in this section shall bear an ap-
propriate visa symbol to show the clas-
sification of the alien. The symbol
shall be inserted in the space provided
on the visa. The following visa symbols
shall be used:

Section of law

Symbol Class
Al e Ambassador, Public Minister, Career Diplomat or Consular
Officer, or Immediate Family.
A2 Other Foreign Government Official or Employee, or Imme-
diate Family.
A3 s Attendant, Servant, or Personal Employee of A1 or A2, or

Immediate Family.
Temporary Visitor for Business
Temporary Visitor for Pleasure .........

Alien in Transit

Temporary Visitor for Business & Pleasure ..

101(a)(15)(A)(i).
101(a)(15)(A)(ii).
101(a)(15)(A)(iii).

101(a)(15
101(a)(15

101(a)(15,

Combined Transit and CreWmember Vlsa

Under Sec. 11.(3), (4),
Agreement.

Crewmember (Sea or Air) .............
Treaty Trader, Spouse or Child
Treaty Investor, Spouse or Child

Spouse or Child of E3 ..
Returning E3 .

Alien in Transit to United Nations Headquarters Dlstnct
or (5) of the Headquarters

Foreign Government Official, Immediate Family, Attendant,
Servant or Personal Employee, in Transit.

Australian Treaty Alien coming to the United States Solely
to Perform Services in a Specialty Occupation

101(a)(15

(@)(15)(
(@(15)(
101(a)(15)(B
(@(15)(
(@)(15)(
101(a)(15)(

B).
B).
).
C).
C) and (D).
C).

212(d)(8).

101(a)(15)(D).
101(a)(15)(E)(i).
101(a)(15)(E)(ii).
101(a)(15)(E)(iii)-

101(a)(15)(E)(iii).

Student in an academlc or Ianguage tralmng program .
Spouse or Child of F1 ......ccccvviviiiniiiine

(a)(15)(
101(a)(15)(E)(iii).
101(a)(15)(F)(i).
101(a)(15)(F)(ii).
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Class

Section of law

NATO 2 ..

Canadian or Mexican national commuter student in an
academic or language training program.

Principal Resident Representative of Recognized Foreign
Government to International Organization, Staff, or Im-
mediate Family.

Other Representative of Recognized Foreign Member
Government to International Organization, or Immediate
Family.

Representative of Nonrecognized or Nonmember Foreign
Government to International Organization, or Immediate
Family.

International Organization Officer or Employee, or Imme-
diate Family.

Attendant, Servant, or Personal Employee of G1 through
G4, or Immediate Family.

Alien in a Specialty Occupation (Profession)

Chilean or Singaporean National to Work in a Specialty
Occupation.

Nurse in health professional shortage area .........................

Temporary Worker Performing Agricultural Services Un-
available in the United States.

Temporary Worker Performing Other Services Unavailable
in the United States.

Trainee ..

Spouse or Child of Alien Classified H1B/B1/C, H2A/B/R, or

Representative of Foreign Information Media, Spouse and
Child.

Exchange Visitor

Spouse or Child of J1

Fiance(e) of United States Citizen

Child of Fiance(e) of U.S. Citizen .

Spouse of U.S. citizen awaiting availability of immigrant
visa.

Child of K3 ......

Intracompany Transferee (Executive, Managerial, and
Specialized Knowledge Personnel Continuing Employ-
ment with International Firm or Corporation).

Spouse or Child of Intracompany Transferee

Vocational Student or Other Nonacademic Student

Spouse or Child of M1

Canadian or Mexican national commuter student (Voca-
tional student or other nonacademic student).

Parent of an Alien Classified SK3 or SN3

Child of N8 or of SK1, SK2, SK4, SN1, SN2 or SN4

Principal Permanent Representative of Member State to
NATO (including any of its Subsidiary Bodies) Resident
in the U.S. and Resident Members of Official Staff; Sec-
retary General, Assistant Secretaries General, and Ex-
ecutive Secretary of NATO; Other Permanent NATO Of-
ficials of Similar Rank, or Immediate Family.

Other Representative of member state to NATO (including
any of its Subsidiary Bodies) including Representatives,
Advisers, and Technical Experts of Delegations, or Im-
mediate Family; Dependents of Member of a Force En-
tering in Accordance with the Provisions of the NATO
Status-of-Forces Agreement or in Accordance with the
provisions of the “Protocol on the Status of International
Military Headquarters”; Members of Such a Force if
Issued Visas.

Official Clerical Staff Accompanying Representative of
Member State to NATO (including any of its Subsidiary
Bodies), or Immediate Family.

Official of NATO (Other Than Those Classifiable as
NATO1), or Immediate Family.

Experts, Other Than NATO Officials Classifiable Under
NATO4, Employed in Missions on Behalf of NATO, and
their Dependents.
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101(a)(15)(F)(ii).

101(a)(15)(G)(i).
101(a)(15)(G)(ii).
101(a)(15)(G)(iii).

101(a)(15)(G)(iv).
101(a)(15)(G)(v).

101(a)(15)(H)(i)(b).
101(a)(15)(H)(i)(b1).

101(2)(15)(H)(i)(c)-
101(a)(15)(H)(ii)(a).

101(a)(15)(H)(ii)(b).

101(a)(15)(H)(iii).
101(a)(15)(H)(iv).

101(a)(15)(1).

101(a)(15)(J).
101(a)(15)(J).
101(a)(15)(K)(i).
101(a)(15)(K)(iii).
101(a)(15)(K)(ii).

101(a)(15)(K)(iii).
101(a)(15)(L).

101
101
101
101

a)(15
a)(15,
a)(15
a)(15,

L).
M)Gi).

M)ii).
M) ii).

101(a)(15)(N)(i)-
101(a)(15)(N)(ii).

Art. 12, 5 UST 1094; Art. 20, 5 UST 1098.

Art. 13, 5 UST 1094; Art. 1, 4 UST 1794; Art.

3, 4 UST 1796.

Art. 14, 5 UST 1096.

Art. 18, 5 UST 1098.

Art. 21, 5 UST 1100.
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Symbol

Class

Section of law

Member of a Civilian Component Accompanying a Force
Entering in Accordance with the Provisions of the NATO
Status-of-Forces Agreement; Member of a Civilian Com-
ponent Attached to or Employed by an Allied Head-
quarters Under the “Protocol on the Status of Inter-
national Military Headquarters” Set Up Pursuant to the
North Atlantic Treaty; and their Dependents.

Attendant, Servant, or Personal Employee of NATO1,
NATO2, NATO 3, NATO4, NATO5, and NATO6 Class-
es, or Immediate Family.

Art. 1, 4 UST 1794; Art. 3, 5 UST 877.

Arts. 12-20, 5 UST 1094-1098.

101(a)(15)(0)(i).

O1 e, Alien with Extraordinary Ability in Sciences, Arts, Edu-
cation, Business or Athletics.
02 i Alien Accompanying and Assisting in the Artistic or Ath-

letic Performance by O1.

Spouse or Child of P1, P2, or P3

Irish Peace Program Participant ..
Spouse or Child of Q2 ...........
Alien in a Religious Occupation .
Spouse or Child of R1

Criminal Organization or Enterprise.

Spouse or Child of O1 0r O2 ......cccoueirieiieeireeeereeeeeeene

Internationally Recognized Athlete or Member of Inter-
nationally Recognized Entertainment Group.

Artist or Entertainer in a Reciprocal Exchange Program ...

Artist or Entertainer in a Culturally Unique Program

Participant in an International Cultural Exchange Program

Certain Aliens Supplying Critical Information Relating lo a

Certain Aliens Supplying Critical Information Relating to

101(a)(15)(O)ii).

101(a)(15)(O)iii).
101(a)(15)(P)(i)-

101(a)(15)(P)(ii).
101(a)(15)(P)(iii).
101(a)(15)(P)(iv).
101(a)(15)(Q)(i).
101(a)(15)(Q)(ii)(1).
( )(Q
(a)(15)(
(a)(15)(R
(a)(15)(

101(a)(15)(Q)(ii)(1l).
101(a)(15)(R).
101(a)(15)(R).
101(a)(15)(S)(i)-

101(a)(15)(S)(ii).

age.

V1 s Spouse of a Lawful Permanent Resident Alien Awaiting
Availability of Immigrant Visa.

V2 i Child of a Lawful Permanent Resident Alien Awaiting
Availability Of Immigrant Visa.

V3 e Child of @ V1 0r V2 ..o

Terrorism.
Qualified Family Member of S5 or S6 . 101(a)(15)(S).
Victim of a severe form of trafflckmg in persons 101(a)(15)(T)(i).
Spouse of T1 . . 101(a)(15)(T)(ii).
Child of T1 ........ 101(a)(15)(T)(ii).
Parent of a T1 under 21 years of age 101(a)(15)(T)(ii).
Unmarried Sibling under age 18 of T1 under 21 years of 101(a)(15)(T)(ii).

age.
Adult or Minor Child of a Derivative Beneficiary of a T1 ..... 101(a)(15)(T)(ii).
NAFTA Professional . | 214(e)(2).
Spouse or Child of a NAFTA Professional . 214(e)(2).
Victim of criminal activity 101(a)(15)(U)(i).
Spouse of U1 . 101(a)(15)(U)(ii).
Child of U1 ...... 101(a)(15)(U)(ii).
Parent of U1 under 21 years of age 101(a)(15)(U)(ii).
Unmarried Sibling under age 18 of U1 under 21 years of 101(a)(15)(U)(ii).

101(a)(15)(V)(i) or 101(a)(15)(V)(ii).
101(a)(15)(V)(i) or 101(a)(15)(V)(ii).

203(d) & 101(a)(15)(V)(i) or 101 (a)(15)(V)ii).

[78 FR 68992, Nov. 18, 2013]

Subpart C—Foreign Government
Officials

§41.21 Foreign Officials—General.

(a) Definitions. In addition to perti-
nent INA definitions, the following
definitions are applicable:

(1) Accredited, as used in INA
101(a)(15)(A), 101(a)(15)(G), and 212(d)(8),
means an alien holding an official posi-
tion, other than an honorary official
position, with a government or inter-
national organization and possessing a

travel document or other evidence of
intention to enter or transit the United
States to transact official business for
that government or international orga-
nization.

(2) Attendants, as used in INA
101(a)(15)(A)(ii), 101(a)(15)(G)(V), and
212(d)(8), and in the definition of the
NATO-7 visa symbol, means aliens paid
from the public funds of a foreign gov-
ernment or from the funds of an inter-
national organization, accompanying
or following to join the principal alien
to whom a duty or service is owed.
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(3) Immediate family, as used in INA
101(a)(15)(A), 101(a)(15)(G), and 212(d)(8),
and in classification under the NATO
visa symbols, means the spouse and un-
married sons and daughters, whether
by blood or adoption, who are not
members of some other household, and
who will reside regularly in the house-
hold of the principal alien. “Immediate
family’’ also includes individuals who:

(i) Are not members of some other
household;

(ii) Will reside regularly in the
household of the principal alien;
(iii) Are recognized as immediate

family members of the principal alien
by the sending Government as dem-
onstrated by eligibility for rights and
benefits, such as the issuance of a dip-
lomatic or official passport, or travel
or other allowances; and

(iv) Are individually authorized by
the Department.

(4) Servants and personal employees, as
used in INA 101(a)(15)(A)({ii),
101(a)(15)(G)(v), and 212(d)(8), and in
classification under the NATO-T7 visa
symbol, means aliens employed in a do-
mestic or personal capacity by a prin-
cipal alien, who are paid from the pri-
vate funds of the principal alien and
seek to enter the United States solely
for the purpose of such employment.

(b) Exception to passport validity re-
quirement for aliens in certain A, G, and
NATO classes. A nonimmigrant alien
for whom the passport requirement of
INA 212(a)(M)(B)(i)(I) has not been
waived and who is within one of the
classes:

(1) Described in INA 101(a)(15)(A)@)
and (ii); or

(2) Described in INA 101(a)(15)(G)(),
(ii), (iii), and (iv); or

(3) NATO-1, NATO-2, NATO-3,
NATO-4, or NATO-6 may present a
passport which is valid only for a suffi-
cient period to enable the alien to
apply for admission at a port of entry
prior to its expiration.

(c) Exception to passport validity re-
quirement for foreign government officials
in transit. An alien classified C-3 under
INA 212(d)(8) needs to present only a
valid unexpired visa and a travel docu-
ment which is valid for entry into a
foreign country for at least 30 days
from the date of application for admis-
sion into the United States.

22 CFR Ch. | (4-1-15 Edition)

(d) Grounds for refusal of visas applica-
ble to certain A, C, G, and NATO classes.
(1) An A-1 or A-2 visa may not be
issued to an alien the Department has
determined to be persona non grata.

(2) Only the provisions of INA 212(a)
cited below apply to the indicated
classes of nonimmigrant visa appli-
cants:

(i) Class A-1: INA 212(a) (3)(A), (3)(B),
and (3)(C);

(ii) Class A-2: INA 212(a) (3)(A), (3)(B),
and (3)(C);

(iii) Classes C-2 and C-3: INA 212(a)
3)(A), (3)(B), (3)(C), and (T)(B);

(iv) Classes G-1, G-2, G-3, and G-4:
INA 212(a) (3)(A), (3)(B), and (3)(C);

(v) Classes NATO-1, NATO-2, NATO-
3, NATO-4, and NATO-6: INA 212(a)
(3)(A), (3)(B), and (3)(C);

(3) An alien within class A-3 or G-5 is
subject to all grounds of refusal speci-
fied in INA 212 which are applicable to
nonimmigrants in general.

(4) Notwithstanding the visa restric-
tions imposed by applicable laws and
consistent with a provision in such
laws providing for a regulatory excep-
tion to the visa restrictions contained
therein, a visa may be issued to a visa
applicant who is otherwise ineligible
for a visa under such laws:

(i) To permit the United States to
comply with the United Nations Head-
quarters Agreement and other applica-
ble international obligations; and

(ii) To permit the United States and
Burma to operate their diplomatic mis-
sions, and to permit the United States
to conduct other official United States
Government business in Burma.

[62 FR 42597, Nov. 5, 1987; 563 FR 9111, Mar. 21,
1988, as amended at 56 FR 30428, July 2, 1991;
73 FR 56729, Sept. 30, 2008; 74 FR 36113, July
22, 2009; 78 FR 66815, Nov. 6, 2013]

§41.22 Officials
ments.

(a) Criteria for classification of foreign
government officials. (1) An alien is clas-
sifiable A-1 or A-2 under INA section
101(a)(15)(A) (i) or (ii) if the principal
alien:

(i) Has been accredited by a foreign
government recognized de jure by the
United States;

(ii) Intends to engage solely in offi-
cial activities for that foreign govern-
ment while in the United States; and

of foreign govern-
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(iii) Has been accepted by the Presi-
dent, the Secretary of State, or a con-
sular officer acting on behalf of the
Secretary of State.

(2) A member of the immediate fam-
ily of a principal alien is classifiable A—
1 or A-2 under INA section
101(a)(15)(A)({) or (ii) if the principal
alien is so classified.

(b) Classification under INA section
101(a)(15)(A). An alien entitled to clas-
sification under INA section
101(a)(15)(A) shall be classified under
this section even if eligible for another
nonimmigrant classification. An excep-
tion may be made where an immediate
family member classifiable as A-1 or
A-2 under paragraph (a)(2) of this sec-
tion is also independently classifiable
as a principal under INA section
101(a)(15)(G)(1), (ii), (iii), or (iv).

(c) Classification of attendants, serv-
ants, and personal employees. An alien is
classifiable as a nonimmigrant under
INA 101(a)(15)(A)(ii) if the consular of-
ficer is satisfied that the alien qualifies
under those provisions.

(d) Referral to the Department of spe-
cial cases concerning principal alien ap-
plicants. In any case in which there is
uncertainty about the applicability of
these regulations to a principal alien
applicant requesting such non-
immigrant status, the matter shall be
immediately referred to the Depart-
ment for consideration as to whether
acceptance of accreditation will be
granted.

(e) Change of classification to that of a
foreign government official. In the case
of an alien in the United States seek-
ing a change of nonimmigrant classi-
fication under INA 248 to a classifica-
tion under INA 101(a)(15)(A) (i) or (ii),
the question of acceptance of accredi-
tation is determined by the Depart-
ment.

(f) Termination of status. The Depart-
ment may, in its discretion, cease to
recognize as entitled to classification
under INA 101(a)(15)(A) (i) or (ii) any
alien who has nonimmigrant status
under that provision.

(g) Classification of foreign government
official. A foreign government official
or employee seeking to enter the
United States temporarily other than
as a representative or employee of a
foreign government is not classifiable

§41.23
under the INA
101(a)(15)(A).

(h) Courier and acting courier on offi-
cial business—(1) Courier of career. An
alien regularly and professionally em-
ployed as a courier by the government
of the country to which the alien owes
allegiance is classifiable as a non-
immigrant under INA 101(a)(15)(A)(), if
the alien is proceeding to the United
States on official business for that gov-
ernment.

(2) Official acting as courier. An alien
not regularly and professionally em-
ployed as a courier by the government
of the country to which the alien owes
allegiance is classifiable as a non-
immigrant under INA 101(a)(15)(A)(ii),
if the alien is holding an official posi-
tion and is proceeding to the United
States as a courier on official business
for that government.

(3) Nonofficial serving as courier. An
alien serving as a courier but not regu-
larly and professionally employed as
such who holds no official position
with, or is not a national of, the coun-
try whose government the alien is serv-
ing, shall be classified as a non-
immigrant under INA 101(a)(15)(B).

(i) Official of foreign government not
recognized by the United States. An offi-
cial of a foreign government not recog-
nized de jure by the United States, who
is proceeding to or through the United
States on an official mission or to an
international organization shall be
classified as a nonimmigrant under
INA 101(a)(15) (B), (C), or (G)(iii).

[62 FR 42597, Nov. 5, 1987, as amended at 78
FR 33700, June 5, 2013]

provisions of

§41.23 Accredited officials in transit.

An accredited official of a foreign
government intending to proceed in
immediate and continuous transit
through the United States on official
business for that government is enti-
tled to the benefits of INA 212(d)(8) if
that government grants similar privi-
leges to officials of the United States,
and is classifiable C-3 under the provi-
sions of INA 101(a)(15)(C). Members of
the immediate family, attendants,
servants, or personal employees of such
an official receive the same classifica-
tion as the principal alien.
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§41.24 International organization
aliens.
(a) Definition of international organiza-
tion. “International organization”
means:

(1) Any public international organi-
zation which has been designated by
the President by Executive Order as
entitled to enjoy the privileges, exemp-
tions, and immunities provided for in
the International Organizations Immu-
nities Act (59 Stat. 669, 22 U.S.C. 288);
and

(2) For the purpose of special immi-
grant status under INA 101(a)(27)(I),
INTELSAT or any successor or sepa-
rated entity thereof.

(b) Aliens coming to international orga-
nizations. (1) An alien is classifiable
under INA 101(a)(15)(G) if the consular
officer is satisfied that the alien is
within one of the classes described in
that section and seeks to enter or tran-
sit the United States in pursuance of
official duties. If the purpose of the
entry or transit is other than pursu-
ance of official duties, the alien is not
classifiable under INA section
101(a)(15)(G).

(2) An alien applying for a visa under
the provisions of INA section
101(a)(15)(G) may not be refused solely
on the grounds that the applicant is
not a national of the country whose
government the applicant represents.

(3) An alien seeking to enter the
United States as a foreign government
representative to an international or-
ganization, who is also proceeding to
the United States on official business
as a foreign government official within
the meaning of INA section
101(a)(15)(A), shall be issued a visa
under that section, if otherwise quali-
fied.

(4) An alien not classified under INA
section 101(a)(15)(A) but entitled to clas-
sification under INA section
101(a)(15)(G) shall be classified under
the latter section, even if also eligible
for another nonimmigrant classifica-
tion. An alien classified under INA sec-
tion 101(a)(15)(G) as an immediate fam-
ily member of a principal alien classifi-
able G-1 or G-2, G-3 or G-4, may con-
tinue to be so classified even if he or
she obtains employment subsequent to
his or her initial entry into the United
States that would allow classification

22 CFR Ch. | (4-1-15 Edition)

under INA section 101(a)(15)(A). Such
alien shall not be classified in a cat-
egory other than A or G, even if also
eligible for another nonimmigrant
classification.

(c) Officers and employees of privatized
INTELSAT, their family members and do-
mestic servants. (1) Officers and employ-
ees of privatized INTELSAT who both
were employed by INTELSAT, and held
status under INA 101(a)(15)(G)(iv) for at
least six months prior to privatization
on July 17, 2001, will continue to be so
classifiable for so long as they are offi-
cers or employees of INTELSAT or a
successor or separated entity thereof.

(2) Aliens who had had G—4 status as
officers and employees of INTELSAT
but became officers or employees of a
successor or separated entity of
INTELSAT after at least six months of
such employment, but prior to and in
anticipation of privatization and subse-
quent to March 17, 2000, will also con-
tinue to be classifiable under INA
101(a)(15)(G)(iv) for so long as that em-
ployment continues.

(3) Family members of officers and
employees described in paragraphs
(c)(1) and (2) of this section who qualify
as “immediate family”’ under
§41.21(a)(3) and who are accompanying
or following to join the principal are
also classifiable under INA
1010(a)(15)(G)(iv) for so long as the prin-
cipal is so classified.

(4) Attendants, servants, and per-
sonal employees of officers and em-
ployees described in paragraphs (c)(1)
and (2) of this section are not eligible
for classification under INA
101(a)(15)(G)(v), given that the officers
and employees described in paragraphs
(c)(1) and (2) of this section are not offi-
cers or employees of an ‘‘international
organization” for purposes of INA
101(a)(15)(G).

[62 FR 42597, Nov. 5, 1987, as amended at 67
FR 1414, Jan. 11, 2002; 67 FR 18822, Apr. 17,
2002; 78 FR 33700, June 5, 2013]

§41.25 NATO representatives, officials,
and employees.

(a) Classification. An alien shall be
classified under the symbol NATO-1,
NATO-2, NATO-3, NATO-4, or NATO-5
if the consular officer is satisfied that
the alien is seeking admission to the
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United States under the applicable pro-
vision of the Agreement on the Status
of the North Atlantic Treaty Organiza-
tion, National Representatives and
International Staff, or is a member of
the immediate family of an alien clas-
sified NATO-1 through NATO-5. (See
§41.12 for classes of aliens entitled to
classification under each symbol.)

(b) Armed services personnel. Armed
services personnel entering the United
States in accordance with the provi-
sions of the Agreement Between the
Parties to the North Atlantic Treaty
Regarding the Status of Their Forces
or in accordance with the provisions of
the Protocol on the Status of Inter-
national Military Headquarters Set Up
Pursuant to the North Atlantic Treaty
may enter the United States under the
appropriate treaty waiver of documen-
tary requirements contained in §41.1
(d) or (e). If a visa is issued it is classi-
fiable under the NATO-2 symbol.

(c) Dependents of armed services per-
sonnel. Dependents of armed services
personnel referred to in paragraph (b)
of this section shall be classified under
the symbol NATO-2.

(d) Members of civilian components and
dependents. Alien members of a civilian
component accompanying a force en-
tering in accordance with the provi-
sions of the NATO Status-of-Forces
Agreement, and dependents, or alien
members of a civilian component at-
tached to or employed by an Allied
Headquarters under the Protocol on
the Status of International Military
Headquarters, and dependents shall be
classified under the symbol NATO-6.

(e) Attendant, servant, or personal em-
ployee of an alien classified NATO-1
through NATO-6. An alien attendant,
servant, or personal employee of an
alien classified NATO-1 through
NATO-6, and any member of the imme-
diate family of such attendant, serv-
ant, or personal employee, shall be
classified under the symbol NATO-T7.

§41.26 Diplomatic visas.

(a) Definitions. (1) Diplomatic passport
means a national passport bearing that
title and issued by a competent author-
ity of a foreign government.

(2) Diplomatic visa means any non-
immigrant visa, regardless of classi-
fication, which bears that title and is

§41.26

issued in accordance with the regula-
tions of this section.

(3) Equivalent of a diplomatic passport
means a national passport, issued by a
competent authority of a foreign gov-
ernment which does not issue diplo-
matic passports to its career diplo-
matic and consular officers, indicating
the career diplomatic or consular sta-
tus of the bearer.

(b) Place of application. With the ex-
ception of certain aliens in the United
States issued nonimmigrant visas by
the Department under the provisions of
§41.111(b), application for a diplomatic
visa shall be made at a diplomatic mis-
sion or at a consular office authorized
to issue diplomatic visas, regardless of
the nationality or residence of the ap-
plicant.

(c) Classes of aliens eligible to receive
diplomatic wvisas. (1) A nonimmigrant
alien who is in possession of a diplo-
matic passport or its equivalent shall,
if otherwise qualified, be eligible to re-
ceive a diplomatic visa irrespective of
the classification of the visa under
§41.12 if within one of the following
categories:

(i) Heads of states and their alter-
nates;

(ii) Members of a reigning royal fam-
ily;

(iii) Governors-general, governors,
high commissioners, and similar high
administrative or executive officers of
a territorial unit, and their alternates;

(iv) Cabinet ministers and their as-
sistants holding executive or adminis-
trative positions not inferior to that of
the head of a departmental division,
and their alternates;

(v) Presiding officers of chambers of
national legislative bodies;

(vi) Justices of the highest national
court of a foreign country;

(vii) Ambassadors, public ministers,
other officers of the diplomatic service
and consular officers of career;

(viii) Military officers holding a rank
not inferior to that of a brigadier gen-
eral in the United States Army or Air
Force and Naval officers holding a rank
not inferior to that of a rear admiral in
the United States Navy;

(ix) Military, naval, air and other at-
taché and assistant attaché assigned to
a foreign diplomatic mission;
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(x) Officers of foreign-government
delegations to international organiza-
tions so designated by Executive Order;

(xi) Officers of foreign-government
delegations to, and officers of, inter-
national bodies of an official nature,
other than international organizations
so designated by Executive Order;

(xii) Officers of a diplomatic mission
of a temporary character proceeding to
or through the United States in the
performance of their official duties;

(xiii) Officers of foreign-government
delegations proceeding to or from a
specific international conference of an
official nature;

(xiv) Members of the immediate fam-
ily of a principal alien who is within
one of the classes described in para-
graphs (¢)(1)(i) to (c)(1)(xi) inclusive, of
this section;

(xv) Members of the immediate fam-
ily accompanying or following to join
the principal alien who is within one of
the classes described in paragraphs
(c)(1)(xii) and (c)(1)(xiii) of this section;

(xvi) Diplomatic couriers proceeding
to or through the United States in the
performance of their official duties.

(2) Aliens Classifiable G-4, who are
otherwise qualified, are eligible to re-
ceive a diplomatic visa if accom-
panying these officers:

(i) The Secretary
United Nations;

(ii) An Under Secretary General of
the United Nations;

(iii) An Assistant Secretary General
of the United Nations;

(iv) The Administrator or the Deputy
Administrator of the United Nations
Development Program;

(v) An Assistant Administrator of the
United Nations Development Program;

(vi) The Executive Director of the:

(A) United Nation’s Children’s Fund;

(B) United Nations Institute for
Training and Research;

(C) United Nations Industrial Devel-
opment Organization;

(vii) The Executive Secretary of the:

(A) United Nations Economic Com-
mission for Africa;

(B) United Nations Economic Com-
mission for Asia and the Far East;

(C) United Nations Economic Com-
mission for Latin America;

(D) United Nations Economic Com-
mission for Europe;

General of the
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(viii) The Secretary General of the
United Nations Conference on Trade
and Development;

(ix) The Director General of the
Latin American Institute for Economic
and Social Planning;

(x) The United Nations High Commis-
sioner for Refugees;

(xi) The United Nations Commis-
sioner for Technical Cooperation;

(xii) The Commissioner General of
the United Nations Relief and Works
Agency for Palestine Refugees in the
Near Bast;

(xiii) The spouse or child of any non-
immigrant alien listed in paragraphs
(¢)(2)(i) through (c)(2)(xii) of this sec-
tion.

(3) Other individual aliens or classes
of aliens are eligible to receive diplo-
matic visas upon authorization of the
Department, the Chief of a U.S. Diplo-
matic Mission, the Deputy Chief of
Mission, the Counselor for Consular Af-
fairs or the principal officer of a con-
sular post not under the jurisdiction of
a diplomatic mission.

[62 FR 42597, Nov. 5, 1987; 563 FR 9111, Mar. 21,
1988]

§41.27 Official visas.

(a) Definition. Official visa means any
nonimmigrant visa, regardless of clas-
sification, which bears that title and is
issued in accordance with these regula-
tions.

(b) Place of application. Official visas
are ordinarily issued only when appli-
cation is made in the consular district
of the applicant’s residence. When di-
rected by the Department, or in the
discretion of the consular officer, offi-
cial visas may be issued when applica-
tion is made in a consular district in
which the alien is physically present
but does not reside. Certain aliens in
the United States may be issued offi-
cial visas by the Department under the
provisions of §41.111(b).

(c) Classes of aliens eligible to receive
official visas. (1) A nonimmigrant with-
in one of the following categories who
is not eligible to receive a diplomatic
visa shall, if otherwise qualified, be eli-
gible to receive an official visa irre-
spective of classification of the visa
under §41.12:

(i) Aliens within a class described in
§41.26(c)(2) who are ineligible to receive
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a diplomatic visa because they are not
in possession of a diplomatic passport
or its equivalent;

(ii) Aliens classifiable under INA
101(a)(15)(A);

(iii) Aliens, other than those de-
scribed in §41.26(c)(3) who are classifi-
able under INA 101(a)(15)(G), except
those classifiable under INA
101(a)(15)(G)(iii) unless the government
of which the alien is an accredited rep-
resentative is recognized de jure by the
United States;

(iv) Aliens classifiable under INA
101(a)(15)(C) as nonimmigrants de-
scribed in INA 212(d)(8);

(v) Members and members-elect of
national legislative bodies;

(vi) Justices of the lesser national
and the highest state courts of a for-
eign country;

(vii) Officers and employees of na-
tional legislative bodies proceeding to
or through the United States in the
performance of their official duties;

(viii) Clerical and custodial employ-
ees attached to foreign-government
delegations to, and employees of, inter-
national bodies of an official nature,
other than international organizations
so designated by Executive Order, pro-
ceeding to or through the United
States in the performance of their offi-
cial duties;

(ix) Clerical and custodial employees
attached to a diplomatic mission of a
temporary character proceeding to or
through the United States in the per-
formance of their official duties;

(x) Clerical and custodial employees
attached to foreign-government delega-
tions proceeding to or from a specific
international conference of an official
nature;

(xi) Officers and employees of foreign
governments recognized de jure by the
United States who are stationed in for-
eign contiguous territories or adjacent
islands;

(xii) Members of the immediate fam-
ily, attendants, servants and personal
employees of, when accompanying or
following to join, a principal alien who
is within one of the classes referred to
or described in paragraphs (c)(1)(d)
through (c)(1)(xi) inclusive of this sec-
tion;

(xiii) Attendants, servants and per-
sonal employees accompanying or fol-
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lowing to join a principal alien who is
within one of the classes referred to or
described in paragraphs (c)(DH)(@)
through (e)(1)(xiii) inclusive of
§41.26(c)(2).

(2) Other individual aliens or classes
of aliens are eligible to receive official
visas upon the authorization of the De-
partment, the Chief of a U.S. Diplo-
matic Mission, the Deputy Chief of
Mission, the Counselor for Consular Af-
fairs, or the principal officer of a con-
sular post not under the jurisdiction of
a diplomatic mission.

[62 FR 42597, Nov. 5, 1987; 53 FR 9111, Mar. 21,
1988]

Subpart D—Temporary Visitors

§41.31 Temporary visitors for business
or pleasure.

(a) Classification. An alien is classifi-
able as a nonimmigrant visitor for
business (B-1) or pleasure (B-2) if the
consular officer is satisfied that the
alien qualifies under the provisions of
INA 101(a)(15)(B), and that:

(1) The alien intends to leave the
United States at the end of the tem-
porary stay (consular officers are au-
thorized, if departure of the alien as re-
quired by law does not seem fully as-
sured, to require the posting of a bond
with the Secretary of Homeland Secu-
rity in a sufficient sum to ensure that
at the end of the temporary visit, or
upon failure to maintain temporary
vigitor status, or any status subse-
quently acquired under INA 248, the
alien will depart from the United
States);

(2) The alien has permission to enter
a foreign country at the end of the
temporary stay; and

(3) Adequate financial arrangements
have been made to enable the alien to
carry out the purpose of the visit to
and departure from the United States.

(b) Definitions. (1) The term ‘‘busi-
ness,” as used in INA 101(a)(15)(B), re-
fers to conventions, conferences, con-
sultations and other legitimate activi-
ties of a commercial or professional na-
ture. It does not include local employ-
ment or labor for hire. For the pur-
poses of this section building or con-
struction work, whether on-site or in
plant, shall be deemed to constitute
purely local employment or labor for
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hire; provided that the supervision or
training of others engaged in building
or construction work (but not the ac-
tual performance of any such building
or construction work) shall not be
deemed to constitute purely local em-
ployment or labor for hire if the alien
is otherwise qualified as a B-1 non-
immigrant. An alien seeking to enter
as a nonimmigrant for employment or
labor pursuant to a contract or other
prearrangement is required to qualify
under the provisions of §41.53. An alien
of distinguished merit and ability seek-
ing to enter the United States tempo-
rarily with the idea of performing tem-
porary services of an exceptional na-
ture requiring such merit and ability,
but having no contract or other pre-
arranged employment, may be classi-
fied as a nonimmigrant temporary vis-
itor for business.

(2) The term pleasure, as used in INA
101(a)(15)(B), refers to legitimate ac-
tivities of a recreational character, in-
cluding tourism, amusement, visits
with friends or relatives, rest, medical
treatment, and activities of a fra-
ternal, social, or service nature.

[562 FR 42597, Nov. 5, 1987; 53 FR 9172, Mar. 21,
1988]

§41.32 Nonresident alien Mexican bor-
der crossing identification cards;
combined border crossing identi-
fication cards and B-1/B-2 visitor
visas.

(a) Combined B-1/B-2 visitor visa and
border crossing identification card (B-1/B—
2 Visa/BCC)—(1)  Authorization  for
issuance. Consular officers assigned to a
consular office in Mexico designated by
the Deputy Assistant Secretary for
Visa Services for such purpose may
issue a border crossing identification
card, as that term is defined in INA
101(a)(6), in combination with a B-1/B-
2 nonimmigrant visitor visa (B-1/B-2
Visa/BCC), to a nonimmigrant alien
who:

(i) Is a citizen and resident of Mexico;

(ii) Seeks to enter the United States
as a temporary visitor for business or
pleasure as defined in INA 101(a)(15)(B)
for periods of stay not exceeding six
months;

(iii) Is otherwise eligible for a B-1 or
a B-2 temporary visitor visa.

22 CFR Ch. | (4-1-15 Edition)

(2) Procedure for application. Mexican
applicants shall apply for a B-1/B-2
Visa/BCC at any U.S. consular office in
Mexico designated by the Deputy As-
sistant Secretary of State for Visa
Services pursuant to paragraph (a) of
this section to accept such applica-
tions. The application shall be sub-
mitted electronically on Form DS-160
or, as directed by a consular officer, on
Form DS-156. If submitted electroni-
cally, it must be signed electronically
by clicking the box designated ‘‘Sign
Application” in the certification sec-
tion of the application.

(3) Personal appearance. Each appli-
cant shall appear in person before a
consular officer to be interviewed re-
garding eligibility for a visitor visa,
unless the consular officer waives per-
sonal appearance.

(4) Issuance and format. A B-1/B-2
Visa/BCC issued on or after April 1,
1998, shall consist of a card, Form DSP-
150, containing a machine-readable bio-
metric identifier. It shall contain the
following data:

(i) Post symbol;

(ii) Number of the card;

(iii) Date of issuance;

(iv) Indicia ‘“B-1/B-2 Visa and Border
Crossing Card”’;

(v) Name, date of birth, and sex of
the person to whom issued; and

(vi) Date of expiration.

(b) Validity. A BCC previously issued
by a consular officer in Mexico on
Form I-186, Nonresident Alien Mexican
Border Crossing Card, or Form I-586,
Nonresident Alien Border Crossing
Card, is valid until the expiration date
on the card (if any) unless previously
revoked, but not later than the date,
currently October 1, 2001, on which a
machine-readable, biometric identifier
in the card is required in order for the
card to be usable for entry. The BCC
portion of a B-1/B-2 Visa/BCC issued to
a Mexican national pursuant to provi-
sions of this section contained in the 22
CFR, parts 1 to 299, edition revised as
of April 1, 1998 is valid until the date of
expiration, unless previously revoked,
but not later than the date, currently
October 1, 2001, on which a machine-
readable, biometric identifier in the
card is required in order for the card to
be usable for entry.
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(c) Revocation. A consular or immi-
gration officer may revoke a BCC
issued on Form I-186 or Form I-586, or
a B-1/B-2 Visa/BCC under the provi-
sions of §41.122, or if the consular or
immigration officer determines that
the alien to whom any such document
was issued has ceased to be a resident
and/or a citizen of Mexico. Upon rev-
ocation, the consular or immigration
officer shall notify the issuing consular
or immigration office. If the revoked
document is a card, the consular or im-
migration officer shall take possession
of the card and physically cancel it
under standard security conditions. If
the revoked document is a stamp in a
passport the consular or immigration
officer shall write or stamp ‘‘canceled”’
on the face of the document.

(d) Voidance. (1) The voiding pursuant
to INA 222(g) of the visa portion of a B-
1/B-2 Visa/BCC issued at any time by a
consular officer in Mexico under provi-
sions of this section contained in the 22
CFR, parts 1 to 299, edition revised as
of April 1, 1998, also voids the BCC por-
tion of that document.

(2) A BCC issued at any time by a
consular officer in Mexico under any
provisions of this section contained in
the 22 CFR, parts 1 to 299, edition re-
vised as of April 1, 1998, is void if a con-
sular or immigration officer deter-
mines that the alien has violated the
conditions of the alien’s admission into
the United States, including the period
of stay authorized by the Secretary of
Homeland Security.

(3) A consular or immigration officer
shall immediately take possession of a
card determined to be void under para-
graphs (d) (1) or (2) of this section and
physically cancel it under standard se-
curity conditions. If the document
voided in paragraphs (d) (1) or (2) is in
the form of a stamp in a passport the
officer shall write or stamp ‘‘canceled”
across the face of the document.

(e) Replacement. When a B-1/B-2 Visa/
BCC issued under the provisions of this
section, or a BCC or B-1/B-2 Visa/BCC
issued under any provisions of this sec-
tion contained in the 22 CFR, parts 1 to
299, edition revised as of April 1, 1998,
has been lost, mutilated, destroyed, or
expired, the person to whom such card

§41.33

was issued may apply for a new B-1/B-
2 Visa/BCC as provided in this section.

[64 FR 45163, Aug. 19, 1999, as amended at 71
FR 30591, May 30, 2006; 71 FR 34521, June 15,
2006; 73 FR 23068, Apr. 29, 2008]

§41.33 Nonresident alien Canadian
border crossing identification card
(BCCO).

(a) Validity of Canadian BCC. A Cana-
dian BCC or the BCC portion of a Cana-
dian B-1/B-2 Visa/BCC issued to a per-
manent resident of Canada pursuant to
provisions of this section contained in
the 22 CFR, parts 1 to 299, edition re-
vised as of April 1, 1998, is valid until
the date of expiration, if any, unless
previously revoked, but not later than
the date, currently October 1, 2001, on
which a machine readable biometric
identifier is required in order for a BCC
to be usable for entry.

(b) Revocation of Canadian BCC. A
consular or immigration officer may
revoke a BCC or a B-1/B-2 Visa/BCC
issued in Canada at any time under the
provisions of §41.122, or if the consular
or immigration officer determines that
the alien to whom any such document
was issued has ceased to be a perma-
nent resident of Canada. Upon revoca-
tion, the consular or immigration offi-
cer shall notify the issuing consular of-
fice and if the revoked document is a
card, the consular or immigration offi-
cer shall take possession of the card
and physically cancel it under standard
security conditions. If the revoked doc-
ument is a stamp in a passport the con-
sular or immigration officer shall write
or stamp ‘‘canceled” on the face of the
document.

(c) Voidance. (1) The voiding pursuant
to INA 222(g) of the visa portion of a B-
1/B-2 Visa/BCC issued at any time by a
consular officer in Canada under provi-
sions of this section contained in the 22
CFR, parts 1 to 299, edition revised as
of April 1, 1998, also voids the BCC por-
tion of that document.

(2) A BCC issued at any time by a
consular officer in Canada under any
provisions of this section contained in
the 22 CFR, parts 1 to 299, edition re-
vised as of April 1, 1998, is void if a con-
sular or immigration officer finds that
the alien has violated the conditions of
the alien’s admission into the United
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States, including the period of stay au-
thorized by the Secretary of Homeland
Security.

(3) A consular or immigration officer
shall immediately take possession of a
card determined to be void under para-
graphs (c¢) (1) or (2) of this section and
physically cancel it under standard se-
curity conditions. If the document
voided under paragraphs (c) (1) or (2) is
in the form of a stamp in a passport
the officer shall write or stamp ‘‘can-
celed” across the face of the document.

[64 FR 45164, Aug. 19, 1999]

Subpart E—Crewman and Crew-
List Visas

§41.41 Crewmen.

(a) Alien classifiable as crewman. An
alien is classifiable as a nonimmigrant
crewman upon establishing to the sat-
isfaction of the consular officer the
qualifications prescribed by INA
101(a)(15)(D), provided that the alien
has permission to enter some foreign
country after a temporary landing in
the United States, unless the alien is
barred from such classification under
the provisions of INA 214(f).

(b) Alien not classifiable as crewman.
An alien employed on board a vessel or
aircraft in a capacity not required for
normal operation and service, or an
alien employed or listed as a regular
member of the crew in excess of the
number normally required, shall not be
classified as a crewman.

[62 FR 42597, Nov. 5, 1987, as amended at 66
FR 10364, Feb. 15, 2001]

§41.42 [Reserved]

Subpart F—Business and Media
Visas

§41.51 Treaty trader, treaty investor,
or treaty alien in a specialty occu-
pation.

(a) Treaty trader—(1) Classification. An
alien is classifiable as a nonimmigrant
treaty trader (E-1) if the consular offi-
cer is satisfied that the alien qualifies
under the provisions of INA
101(a)(15)(E)(1) and that the alien:

(i) Will be in the United States solely
to carry on trade of a substantial na-
ture, which is international in scope,
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either on the alien’s behalf or as an
employee of a foreign person or organi-
zation engaged in trade, principally be-
tween the United States and the for-
eign state of which the alien is a na-
tional, (consideration being given to
any conditions in the country of which
the alien is a national which may af-
fect the alien’s ability to carry on such
substantial trade); and

(ii) Intends to depart from the United
States upon the termination of E-1 sta-
tus.

(2) Employee of treaty trader. An alien
employee of a treaty trader may be
classified E-1 if the employee is in or is
coming to the United States to engage
in duties of an executive or supervisory
character, or, if employed in a lesser
capacity, the employee has special
qualifications that make the services
to be rendered essential to the efficient
operation of the enterprise. The em-
ployer must be:

(i) A person having the nationality of
the treaty country, who is maintaining
the status of treaty trader if in the
United States or, if not in the United
States, would be classifiable as a trea-
ty trader; or

(i) An organization at least 50%
owned by persons having the nation-
ality of the treaty country who are
maintaining nonimmigrant treaty
trader status if residing in the United
States or, if not residing in the United
States, who would be classifiable as
treaty traders.

(3) Spouse and children of treaty trader.
The spouse and children of a treaty
trader accompanying or following to
join the principal alien are entitled to
the same classification as the principal
alien. The nationality of a spouse or
child of a treaty trader is not material
to the classification of the spouse or
child under the provisions of INA
101(a)(15)(E).

(4) Representative of foreign informa-
tion media. Representatives of foreign
information media shall first be con-
sidered for possible classification as
nonimmigrants under the provisions of
INA 101(a)(15)(I), before consideration
is given to their possible classification
as treaty traders under the provisions
of INA 101(a)(15)(E) and of this section.

(6) Treaty country. A treaty country
is for purposes of this section a foreign
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state with which a qualifying Treaty of
Friendship, Commerce, and Navigation
or its equivalent exists with the United
States. A treaty country includes a for-
eign state that is accorded treaty visa
privileges under INA 101(a)(15)(E) by
specific legislation (other than the
INA).

(6) Nationality of the treaty country.
The authorities of the foreign state of
which the alien claims nationality de-
termine the nationality of an indi-
vidual treaty trader. In the case of an
organization, ownership must be traced
as best as is practicable to the individ-
uals who ultimately own the organiza-
tion.

(7) Trade. The term ‘‘trade” as used
in this section means the existing
international exchange of items of
trade for consideration between the
United States and the treaty country.
Existing trade includes successfully ne-
gotiated contracts binding upon the
parties that call for the immediate ex-
change of items of trade. This exchange
must be traceable and identifiable.
Title to the trade item must pass from
one treaty party to the other.

(8) Item of trade. Items that qualify
for trade within these provisions in-
clude but are not limited to goods,
services, technology, monies, inter-
national banking, insurance, transpor-
tation, tourism, communications, and
some news gathering activities.

(9) Substantial trade. Substantial
trade for the purposes of this section
entails the quantum of trade sufficient
to ensure a continuous flow of trade
items between the United States and
the treaty country. This continuous
flow contemplates numerous exchanges
over time rather than a single trans-
action, regardless of the monetary
value. Although the monetary value of
the trade item being exchanged is a rel-
evant consideration, greater weight is
given to more numerous exchanges of
larger value. In the case of smaller
businesses, an income derived from the
value of numerous transactions that is
sufficient to support the treaty trader
and his or her family constitutes a fa-
vorable factor in assessing the exist-
ence of substantial trade.

(10) Principal trade. Trade shall be
considered to be principal trade be-
tween the United States and the treaty
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country when over 50% of the volume
of international trade of the treaty
trader is conducted between the United
States and the treaty country of the
treaty trader’s nationality.

(11) Ezecutive or supervisory character.
The executive or supervisory element
of the employee’s position must be a
principal and primary function of the
position and not an incidental or col-
lateral function. Executive and/or su-
pervisory duties grant the employee ul-
timate control and responsibility for
the enterprise’s overall operation or a
major component thereof.

(i) An executive position provides the
employee great authority to determine
policy of and direction for the enter-
prise.

(ii) A position primarily of super-
visory character grants the employee
supervisory responsibility for a signifi-
cant proportion of an enterprise’s oper-
ations and does not generally involve
the direct supervision of low-level em-
ployees.

(12) Special qualifications. Special
qualifications are those skills and/or
aptitudes that an employee in a lesser
capacity brings to a position or role
that are essential to the successful or
efficient operation of the enterprise.

(i) The essential nature of the alien’s
skills to the employing firm is deter-
mined by assessing the degree of prov-
en expertise of the alien in the area of
operations involved, the uniqueness of
the specific skill or aptitude, the
length of experience and/or training
with the firm, the period of training or
other experience necessary to perform
effectively the projected duties, and
the salary the special qualifications
can command. The question of special
skills and qualifications must be deter-
mined by assessing the circumstances
on a case-by-case basis.

(ii) Whether the special qualifica-
tions are essential will be assessed in
light of all circumstances at the time
of each visa application on a case-by-
case basis. A skill that is unique at one
point may become commonplace at a
later date. Skills required to start up
an enterprise may no longer be essen-
tial after initial operations are com-
plete and are running smoothly. Some
skills are essential only in the short-
term for the training of locally hired

163



§41.51

employees. Long-term  essentiality
might, however, be established in con-
nection with continuous activities in
such areas as product improvement,
quality control, or the provision of a
service not generally available in the
United States.

(13) Labor disputes. Citizens of Canada
or Mexico shall not be entitled to clas-
sification under this section if the Sec-
retary of Homeland Security and the
Secretary of Labor have certified that:

(i) There is in progress a strike or
lockout in the course of a labor dispute
in the occupational classification at
the place or intended place of employ-
ment; and

(ii) The alien has failed to establish
that the alien’s entry will not affect
adversely the settlement of the strike
or lockout or the employment of any
person who is involved in the strike or
lockout.

(b) Treaty investor—(1) Classification.
An alien is classifiable as a non-
immigrant treaty investor (E’2) if the
consular officer is satisfied that the
alien qualifies under the provisions of
INA 101(a)(15)(E)(ii) and that the alien:

(i) Has invested or is actively in the
process of investing a substantial
amount of capital in bona fide enter-
prise in the United States, as distinct
from a relatively small amount of cap-
ital in a marginal enterprise solely for
the purpose of earning a living; and

(ii) Is seeking entry solely to develop
and direct the enterprise; and

(iii) Intends to depart from the
United States upon the termination of
E’2 status.

(2) Employee of treaty investor. An
alien employee of a treaty investor
may be classified E-2 if the employee is
in or is coming to the United States to
engage in duties of an executive or su-
pervisory character, or, if employed in
a lesser capacity, the employee has
special qualifications that make the
services to be rendered essential to the
efficient operation of the enterprise.
The employer must be:

(i) A person having the nationality of
the treaty country, who is maintaining
the status of treaty investor if in the
United States or, if not in the United
States, who would be classifiable as a
treaty investor; or
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(i) An organization at least 50%
owned by persons having the nation-
ality of the treaty country who are
maintaining nonimmigrant treaty in-
vestor status if residing in the United
States or, if not residing in the United
States, who would be classifiable as
treaty investors.

(3) Spouse and children of treaty inves-
tor. The spouse and children of a treaty
investor accompanying or following to
join the principal alien are entitled to
the same classification as the principal
alien. The nationality of a spouse or
child of a treaty investor is not mate-
rial to the classification of the spouse
or child under the provisions of INA
101(a)(15)(E).

(4) Representative of foreign informa-
tion media. Representatives of foreign
information media shall first be con-
sidered for possible classification as
nonimmigrants under the provisions of
INA 101(a)(15)(I), before consideration
is given to their possible classification
as nonimmigrants under the provisions
of INA 101(a)(15)(E) and of this section.

(6) Treaty country. A treaty country
is for purposes of this section a foreign
state with which a qualifying Treaty of
Friendship, Commerce, and Navigation
or its equivalent exists with the United
States. A treaty country includes a for-
eign state that is accorded treaty visa
privileges under INA 101(a)(15)(E) by
specific legislation (other than the
INA).

(6) Nationality of the treaty country.
The authorities of the foreign state of
which the alien claims nationality de-
termine the nationality of an indi-
vidual treaty investor. In the case of
an organization, ownership must be
traced as best as is practicable to the
individuals who ultimately own the or-
ganization.

(7)) Investment. Investment means the
treaty investor’s placing of capital, in-
cluding funds and other assets, at risk
in the commercial sense with the ob-
jective of generating a profit. The trea-
ty investor must be in possession of
and have control over the capital in-
vested or being invested. The capital
must be subject to partial or total loss
if investment fortunes reverse. Such
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investment capital must be the inves-
tor’s unsecured personal business cap-
ital or capital secured by personal as-
sets. Capital in the process of being in-
vested or that has been invested must
be irrevocably committed to the enter-
prise. The alien has the burden of es-
tablishing such irrevocable commit-
ment given to the particular -cir-
cumstances of each case. The alien
may use any legal mechanism avail-
able, such as by placing invested funds
in escrow pending visa issuance, that
would not only irrevocably commit
funds to the enterprise but that might
also extend some personal liability pro-
tection to the treaty investor.

(8) Bona fide enterprise. The enterprise
must be a real and active commercial
or entrepreneurial undertaking, pro-
ducing some service or commodity for
profit and must meet applicable legal
requirements for doing business in the
particular jurisdiction in the United
States.

(9) Substantial amount of capital. A
substantial amount of capital con-
stitutes that amount that is:

(i)(A) Substantial in the proportional
sense, i.e., in relationship to the total
cost of either purchasing an estab-
lished enterprise or creating the type
of enterprise under consideration;

(B) Sufficient to ensure the treaty in-
vestor’s financial commitment to the
successful operation of the enterprise;
and

(C) Of a magnitude to support the
likelihood that the treaty investor will
successfully develop and direct the en-
terprise.

(ii) Whether an amount of capital is
substantial in the proportionality
sense is understood in terms of an in-
verted sliding scale; i.e., the lower the
total cost of the enterprise, the higher,
proportionately, the investment must
be to meet these criteria.

(10) Marginal enterprise. A marginal
enterprise is an enterprise that does
not have the present or future capacity
to generate more than enough income
to provide a minimal living for the
treaty investor and his or her family.
An enterprise that does not have the
capacity to generate such income but
that has a present or future capacity to
make a significant economic contribu-
tion is not a marginal enterprise. The
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projected future capacity should gen-
erally be realizable within five years
from the date the alien commences
normal business activity of the enter-
prise.

(11) Solely to develop and direct. The
business or individual treaty investor
does or will develop and direct the en-
terprise by controlling the enterprise
through ownership of at least 50% of
the business, by possessing operational
control through a managerial position
or other corporate device, or by other
means.

(12) Executive or supervisory character.
The executive or supervisory element
of the employee’s position must be a
principal and primary function of the
position and not an incidental or col-
lateral function. Executive and/or su-
pervisory duties grant the employee ul-
timate control and responsibility for
the enterprise’s overall operation or a
major component thereof.

(i) An executive position provides the
employee great authority to determine
policy of and direction for the enter-
prise.

(ii) A position primarily of super-
visory character grants the employee
supervisory responsibility for a signifi-
cant proportion of an enterprise’s oper-
ations and does not generally involve
the direct supervision of low-level em-
ployees.

(13) Special qualifications. Special
qualifications are those skills and/or
aptitudes that an employee in a lesser
capacity brings to a position or role
that are essential to the successful or
efficient operation of the enterprise.

(i) The essential nature of the alien’s
skills to the employing firm is deter-
mined by assessing the degree of prov-
en expertise of the alien in the area of
operations involved, the uniqueness of
the specific skill or aptitude, the
length of experience and/or training
with the firm, the period of training or
other experience necessary to perform
effectively the projected duties, and
the salary the special qualifications
can command. The question of special
skills and qualifications must be deter-
mined by assessing the circumstances
on a case-by-case basis.

(ii) Whether the special qualifica-
tions are essential will be assessed in
light of all circumstances at the time
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of each visa application on a case-by-
case basis. A skill that is unique at one
point may become commonplace at a
later date. Skills required to start up
an enterprise may no longer be essen-
tial after initial operations are com-
plete and are running smoothly. Some
skills are essential only in the short-
term for the training of locally hired
employees. Long-term essentiality
might, however, be established in con-
nection with continuous activities in
such areas as product improvement,
quality control, or the provision of a
service not generally available in the
United States.

(14) Labor disputes. Citizens of Canada
or Mexico shall not be entitled to clas-
sification under this section if the Sec-
retary of Homeland Security and the
Secretary of Labor have certified that:

(i) There is in progress a strike or
lockout in the course of a labor dispute
in the occupational classification at
the place or intended place of employ-
ment; and

(ii) The alien has failed to establish
that the alien’s entry will not affect
adversely the settlement of the strike
or lockout or the employment of any
person who is involved in the strike or
lockout.

(c) Nonimmigrant E-3 treaty aliens in
specialty occupations—(1) Classification.
An alien is classifiable as a non-
immigrant treaty alien in a specialty
occupation if the consular officer is
satisfied that the alien qualifies under
the provisions of INA 101(a)(15)(E)(iii)
and that the alien:

(i) Possesses the nationality of the
country statutorily designated for
treaty aliens in specialty occupation
status;

(ii) Satisfies the requirements of INA
214(i)(1) and the corresponding regula-
tions defining specialty occupation
promulgated by the Department of
Homeland Security;

(iii) Presents to a consular officer a
copy of the Labor Condition Applica-
tion signed by the employer and ap-
proved by the Department of Labor,
and meeting the attestation require-
ments of INA Section 212(t)(1);

(iv) Presents to a consular officer
evidence of the alien’s academic or
other qualifying credentials as re-
quired under INA 214(i)(1), and a job
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offer letter or other documentation
from the employer establishing that
upon entry into the United States the
applicant will be engaged in qualifying
work in a specialty occupation, as de-
fined in paragraph (c)(1)(ii) of this sec-
tion, and that the alien will be paid the
actual or prevailing wage referred to in
INA 212(t)(1);

(v) Has a visa number allocated under
INA 214(g)(11)(B); and,

(vi) Intends to depart upon the termi-
nation of E-3 status.

(2) Spouse and children of treaty alien
in a Sspecially occupation. The spouse
and children of a treaty alien in a spe-
cialty occupation accompanying or fol-
lowing to join the principal alien are, if
otherwise admissible, entitled to the
same classification as the principal
alien. A spouse or child of a principal
E-3 treaty alien need not have the
same nationality as the principal in
order to be classifiable under the provi-
sions of INA 101(a)(15)(E). Spouses and
children of E-3 principals are not sub-
ject to the numerical limitations of
INA 214(2)(11)(B).

[70 FR 52293, Sept. 2, 2005]

§41.52 Information media representa-
tive.

(a) Representative of foreign press,
radio, film, or other information media.
An alien is classifiable as a non-
immigrant information media rep-
resentative if the consular officer is
satisfied that the alien qualifies under
the provisions of INA 101(a)(15)(I) and is
a representative of a foreign press,
radio, film, or other information me-
dium having its home office in a for-
eign country, the government of which
grants reciprocity for similar privi-
leges to representatives of such a me-
dium having home offices in the United
States.

(b) Classification when applicant eligi-
ble for both I visa and E visa. An alien
who will be engaged in foreign informa-
tion media activities in the TUnited
States and meets the criteria set forth
in paragraph (a) of this section shall be
classified as a nonimmigrant under
INA 101(a)(15)(I) even if the alien may
also be classifiable as a nonimmigrant
under the provisions of INA
101(a)(15)(E).
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(c) Spouse and children of information
media representative. The spouse or
child of an information media rep-
resentative is classifiable under INA
101(a)(15)(I) if accompanying or fol-
lowing to join the principal alien.

§41.58 Temporary workers and train-
ees.

(a) Requirements for H classification.
An alien shall be classifiable under INA
101(a)(15)(H) if:

(1) The consular officer is satisfied
that the alien qualifies under that sec-
tion; and either

(2) With respect to the principal
alien, the consular officer has received
official evidence of the approval by
DHS, or by the Department of Labor in
the case of temporary agricultural
workers, of a petition to accord such
classification or of the extension by
DHS of the period of authorized entry
in such classification; or

(3) The consular officer is satisfied
the alien is the spouse or child of an
alien so classified and is accompanying
or following to join the principal alien.

(b) Petition approval. The approval of
a petition by the Department of Home-
land Security or by the Department of
Labor does not establish that the alien
is eligible to receive a nonimmigrant
visa.

(c) Validity of visa. The period of va-
lidity of a visa issued on the basis of
paragraph (a) to this section must not
exceed the period indicated in the peti-
tion, notification, or confirmation re-
quired in paragraph (a)(2) of this sec-
tion.

(d) Alien not entitled to H classification.
The consular officer must suspend ac-
tion on this alien’s application and
submit a report to the approving DHS
office if the consular officer knows or
has reason to believe that an alien ap-
plying for a visa under INA
101(a)(15)(H) is not entitled to the clas-
sification as approved.

(e) “Trainee’’ defined. The term Train-
ee, as used in INA 101(a)(15)(H)(iii),
means a nonimmigrant alien who seeks
to enter the United States temporarily
at the invitation of an individual, orga-
nization, firm, or other trainer for the
purpose of receiving instruction in any
field of endeavor (other than graduate
medical education or training), includ-
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ing agriculture, commerce, commu-
nication, finance, government, trans-
portation, and the professions.

(f) Former exchange visitor. Former ex-
change visitors who are subject to the
2-year residence requirement of INA
212(e) are ineligible to apply for visas
under INA 101(a)(15)(H) until they have
fulfilled the residence requirement or
obtained a waiver of the requirement.

[67 FR 31449, July 16, 1992; as amended at 61
FR 1833, Jan. 24, 1996; 656 FR 52306, Aug. 29,
2000]

§41.54 Intracompany transferees (ex-
ecutives, managers, and specialized
knowledge employees).

(a) Requirements for L classification.
An alien shall be classifiable under the
provisions of INA section 101(a)(15)(1.)
if:

(1) The consular officer is satisfied
that the alien qualifies under that sec-
tion; and either

(2) In the case of an individual peti-
tion, the consular officer has received
official evidence of the approval by
DHS of a petition to accord such classi-
fication or of the extension by DHS of
the period of authorized stay in such
classification; or

(3) In the case of a blanket petition,

(i) The alien has presented to the
consular officer official evidence of the
approval by DHS of a blanket petition
listing only those intracompany rela-
tionships and positions found to qual-
ify under INA section 101(a)(15)(Ly);

(ii) The alien is otherwise eligible for
L-1 classification pursuant to the blan-
ket petition; and,

(iii) The alien requests that he or she
be accorded such classification for the
purpose of being transferred to, or re-
maining in, qualifying positions identi-
fied in such blanket petition; or

(4) The consular officer is satisfied
the alien is the spouse or child of an
alien so classified and is accompanying
or following to join the principal alien.

(b) Petition approval. The approval of
a petition by DHS does not establish
that the alien is eligible to receive a
nonimmigrant visa.

(c) Alien not entitled to L-1 classifica-
tion under individual petition. The con-
sular officer must suspend action on
the alien’s application and submit a re-
port to the approving DHS office if the
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consular officer knows or has reason to
believe that an alien applying for a
visa as the beneficiary of an approved
individual petition under INA section
101(a)(15)(L) is not entitled to such
classification as approved.

(d) Labor disputes. Citizens of Canada
or Mexico shall not be entitled to clas-
sification under this section if the Sec-
retary of Homeland Security and the
Secretary of Labor have certified that:

(1) There is in progress a strike or
lockout in the course of a labor dispute
in the occupational classification at
the place or intended place of employ-
ment; and,

(2) The alien has failed to establish
that the alien’s entry will not affect
adversely the settlement of the strike
or lockout or the employment of any
person who is involved in the strike or
lockout.

(e) Alien not entitled to L-1 classifica-
tion under blanket petition. The consular
officer shall deny L classification based
on a blanket petition if the documenta-
tion presented by the alien claiming to
be a beneficiary thereof does not estab-
lish to the satisfaction of the consular
officer that

(1) The alien has been continuously
employed by the same employer, an af-
filiate or a subsidiary thereof, for one
yvear within the three years imme-
diately preceding the application for
the L visa;

(2) The alien was rendering services
in a capacity that is managerial, exec-
utive, or involves specialized knowl-
edge throughout that year; or

(3) The alien is destined to render
services in such a capacity, as identi-
fied in the petition and in an organiza-
tion listed in the petition.

(f) Former exchange visitor. Former ex-
change visitors who are subject to the
two-year foreign residence requirement
of INA section 212(e) are ineligible to
apply for visas under INA section
101(a)(15)(L) until they have fulfilled
the residence requirement or obtained
a waiver of the requirement.

[77 FR 8120, Feb. 14, 2012]

§41.55 Aliens with extraordinary abil-
ity.
(a) Requirements for O -classification.
An alien shall be classifiable under the
provisions of INA 101(a)(15)(0) if:
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(1) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section; and either

(2) With respect to the principal
alien, the consular officer has received
official evidence of the approval by
DHS of a petition to accord such classi-
fication or of the extension by DHS of
the period of authorized stay in such
classification; or

(3) The consular officer is satisfied
the alien is the spouse or child of an
alien so classified and is accompanying
or following to join the principal alien.

(b) Approval of visa. The approval of a
petition by DHS does not establish
that the alien is eligible to receive a
nonimmigrant visa.

(¢) Validity of visa. The period of va-
lidity of a visa issued on the basis of
paragraph (a) to this section must not
exceed the period indicated in the peti-
tion, notification, or confirmation re-
quired in paragraph (a)(2) of this sec-
tion.

(d) Alien not entitled to O classification.
The consular officer must suspend ac-
tion on the alien’s application and sub-
mit a report to the approving DHS of-
fice if the consular officer knows or has
reason to believe that an alien apply-
ing for a visa under INA 101(a)(15)(0O) is
not entitled to the classification as ap-
proved.

[67 FR 31450, July 16, 1992; as amended at 61
FR 1833, Jan. 24, 1996]

§41.56 Athletes,
tainers.

artists and enter-

(a) Requirements for P classification.
An alien shall be classifiable under the
provisions of INA 101(a)(15)(P) if:

(1) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section; and either

(2) With respect to the principal
alien, the consular officer has received
official evidence of the approval by
DHS of a petition to accord such classi-
fication or of the extension by DHS of
the period of authorized stay in such
classification; or

(3) The consular officer is satisfied
the alien is the spouse or child of an
alien so classified and is accompanying
or following to join the principal alien.

(b) Approval of visa. The approval of a
petition by DHS does not establish
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that the alien is eligible to receive a
nonimmigrant visa.

(c) Validity of visa. The period of va-
lidity of a visa issued on the basis of
paragraph (a) to this section must not
exceed the period indicated in the peti-
tion, confirmation, or extension of stay
required in paragraph (a)(2) of this sec-
tion.

(d) Alien not entitled to P classification.
The consular officer must suspend ac-
tion on the alien’s application and sub-
mit a report to the approving DHS of-
fice if the consular officer knows or has
reason to believe that an alien apply-
ing for a visa under INA 101(a)(15)(P) is
not entitled to the classification as ap-
proved.

[67 FR 31450, July 16, 1992; as amended at 61
FR 1833, Jan. 24, 1996]

§41.57 International cultural exchange
visitors and visitors under the Irish
Peace Process Cultural and Train-
ing Program Act (IPPCTPA).

(a) International cultural exchange visi-
tors—(1) Requirements for classification
under INA section 101(a)(15)(@)(i). A con-
sular officer may classify an alien
under the provisions of INA
101(a)(15)(Q)() if:

(i) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section, and

(ii) The consular officer has received
official evidence of the approval by
DHS of a petition or the extension by
DHS of the period of authorized stay in
such classification.

(2) Approval of petition. DHS approval
of a petition does not establish that
the alien is eligible to receive a non-
immigrant visa.

(3) Validity of visa. The period of va-
lidity of a visa issued on the basis of
this paragraph (a) must not exceed the
period indicated in the petition, notifi-
cation, or confirmation required in
paragraph (a)(2) of this section.

(4) Alien not entitled to @ classification.
The consular officer must suspend ac-
tion on the alien’s application and sub-
mit a report to the approving DHS of-
fice if the consular officer knows or has
reason to believe that an alien does not

qualify under INA section
101(a)(15)(Q)(1).
(b) Trainees wunder INA section

101(a)(15)(@)(11)—(1)

Requirements  for
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classification under INA section
101(a)(15)(@)(ii). A consular officer may
classify an alien under the provisions
of INA section 101(a)(15)(Q)(ii) if:

(i) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section;

(ii) The consular officer has received
a certification letter prepared by a pro-
gram administration charged by the
Department of State in consultation
with the Department of Justice with
the operation of the Irish Peace Proc-
ess Cultural and Training Program
(IPPCTP) which establishes at a min-
imum:

(A) The name of the alien’s employer
in the United States, and, if applicable,
in Ireland or Northern Ireland;

(B) If the alien is participating in the
IPPCTP as an unemployed alien, that
the employment in the United States is
in an occupation designated by the em-
ployment and training administration
of the alien’s place of residence as
being most beneficial to the local econ-
omy:;

(C) That the program administrator
has accepted the alien into the pro-
gram;

(D) That the alien has been phys-
ically resident in Northern Ireland or
in the counties of Louth, Monaghan,
Cavan, Leitrim, Sligo, and Donegal in
the Republic of Ireland and the length
of time immediately prior to the
issuance of the letter that the alien has
claimed such place as his or her resi-
dence;

(E) The alien’s date and place of
birth;

(F) If the alien is participating in the
IPPCTP as an already employed partic-
ipant, the length of time immediately
prior to the issuance of the letter that
the alien has been employed by an em-
ployer in the alien’s place of physical
residence;

(iii) If applicable, the consular officer
is satisfied the alien is the spouse or
child of an alien classified under INA
section 101(a)(15)(Q)(ii), and is accom-
panying or following to join the prin-
cipal alien.

(2) Aliens not entitled to such classifica-
tion. The consular officer must suspend
action on the alien’s application and
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notify the alien and the designated pro-
gram administrator described in para-
graph (b)(1)(ii) of this section if the
consular officer knows or has reason to
believe that an alien does not qualify
under INA section 101(a)(15)(Q)(ii).

[656 FR 14770, Mar. 17, 2000, as amended at 66
FR 52502, Oct. 16, 2001]

§41.58 Aliens in religious occupations.

(a) Requirements for “R’’ classification.
An alien shall be classifiable under the
provisions of INA 101(a)(15)(R) if:

(1) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section; and

(2) With respect to the principal
alien, the consular officer has received
official evidence of the approval by
USCIS of a petition to accord such
classification or the extension by
USCIS of the period of authorized stay
in such classification; or

(3) The alien is the spouse or child of
an alien so classified and is accom-
panying or following to join the prin-
cipal alien.

(b) Petition approval. The approval of
a petition by USCIS does not establish
that the alien is eligible to receive a
nonimmigrant visa.

(c) Validity of visa. The period of va-
lidity of a visa issued on the basis of
paragraph (a) to this section must not
precede or exceed the period indicated
in the petition, notification, or con-
firmation required in paragraph (a)(2)
of this section.

(d) Aliens not entitled to classification
under INA 101(a)(15)(R). The consular
officer must suspend action on the
alien’s application and submit a report
to the approving USCIS office if the
consular officer knows or has reason to
believe that an alien applying for a
visa under INA 101(a)(15)(R) is not enti-
tled to the classification as approved.

[74 FR 51237, Oct. 6, 2009]

§41.59 Professionals under the North
American Free Trade Agreement.

(a) Requirements for classification as a
NAFTA professional. An alien shall be
classifiable under the provisions of INA
214(e) if:

(1) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section; and
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(2) The alien shall have presented to
the consular officer sufficient evidence
of an offer of employment in the
United States requiring employment of
a person in a professional capacity con-
sistent with NAFTA Chapter 16 Annex
1603 Appendix 1603.D.1 and sufficient
evidence that the alien possesses the
credentials of that profession as listed
in said appendix; or

(3) The alien is the spouse or child of
an alien so classified in accordance
with paragraph (a)(2) of this section
and is accompanying or following to
join the principal alien.

(b) Visa validity. The period of valid-
ity of a visa issued pursuant to para-
graph (a) of this section may not ex-
ceed the period established on a recip-
rocal basis.

(c) Temporary entry. Temporary entry
means an entry into the United States
without the intent to establish perma-
nent residence. The alien must satisfy
the consular officer that the proposed
stay is temporary. A temporary period
has a reasonable, finite end that does
not equate to permanent residence.
The circumstances surrounding an ap-
plication should reasonably and con-
vincingly indicate that the alien’s tem-
porary work assignment in the United
States will end predictably and that
the alien will depart upon completion
of the assignment.

(d) Labor disputes. Citizens of Canada
or Mexico shall not be entitled to clas-
sification under this section if the Sec-
retary of Homeland Security and the
Secretary of Liabor have certified that:

(1) There is in progress a strike or
lockout in the course of a labor dispute
in the occupational classification at
the place or intended place of employ-
ment; and

(2) The alien has failed to establish
that the alien’s entry will not affect
adversely the settlement of the strike
or lockout or the employment of any
person who is involved in the strike or
lockout.

[68 FR 68527, Dec. 28, 1993, as amended at 63
FR 10305, Mar. 3, 1998; 79 FR 7583, Feb. 10,
2014]
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Subpart G—Students and
Exchange Visitors

§41.61 Students—academic and non-
academic.

(a) Definitions—(1) Academic, in INA
101(a)(15)(F'), refers to an established
college, university, seminary, conserv-
atory, academic high school, elemen-
tary school, or other academic institu-
tion, or a language training program.

(2) Nonacademic, in INA 101(a)(15)(M),
refers to an established vocational or
other recognized nonacademic institu-
tion (other than a language training
program).

(b) Classification. (1) An alien is clas-
sifiable under INA 101(a)(15)(F) (i) or
(iii) or INA 101(a)(15)(M) (i) or (iii) if
the consular officer is satisfied that
the alien qualifies under one of those
sections, and:

(i) The alien has been accepted for at-
tendance for the purpose of pursuing a
full course of study, or, for students
classified under INA 101(a)(15) (F)(iii)
and (M)(@ii) Border Commuter Stu-
dents, full or part-time course of study,
in an academic institution approved by
the Secretary of Homeland Security for
foreign students under INA
101(a)(15)(F)(i) or a nonacademic insti-
tution approved under 101(a)(15)(M)(@).
The alien has presented a SEVIS Form
I-20, Form I-20A-B/I-20ID. Certificate
of Eligibility For Nonimmigrant Stu-
dent Status—For Academic and Lan-
guage Students, or Form I-20M-N/I-
20ID, Certificate of Eligibility for Non-
immigrant Student Status—For Voca-
tional Students, properly completed
and signed by the alien and a des-
ignated official as prescribed in regula-
tions found at 8 CFR 214.2(F) and
214.2(M);

(ii) The alien possesses sufficient
funds to cover expenses while in the
United States or can satisfy the con-
sular officer that other arrangements
have been made to meet those ex-
penses;

(iii) The alien, unless coming to par-
ticipate exclusively in an English lan-
guage training program, has sufficient
knowledge of the English language to
undertake the chosen course of study
or training. If the alien’s knowledge of
English is inadequate, the consular of-
ficer may nevertheless find the alien so

§41.61

classifiable if the accepting institution
offers English language training, and
has accepted the alien expressly for a
full course of study (or part-time
course of study for Border Commuter
Students) in a language with which the
alien is familiar, or will enroll the
alien in a combination of courses and
English instruction which will con-
stitute a full course of study if re-
quired; and

(iv) The alien intends, and will be
able, to depart upon termination of
student status.

(2) An alien otherwise qualified for
classification as a student, who intends
to study the English language exclu-
sively, may be classified as a student
under INA 101(a) (15) (F) (i) even
though no credits are given by the ac-
cepting institution for such study. The
accepting institution, however, must
offer a full course of study in the
English language and must accept the
alien expressly for such study.

(3) The alien spouse and minor chil-
dren of an alien who has been or will be
issued a visa under INA 101(a) (15) (F)
(i) or 101(a) (15) (M) (i) may receive
nonimmigrant visas under INA 101(a)
(15) (F) (ii) or 101(a) (15) (M) (ii) if the
consular officer is satisfied that they
will be accompanying or following to
join the principal alien; that sufficient
funds are available to cover their ex-
penses in the United States; and, that
they intend to leave the United States
upon the termination of the status of
the principal alien.

(c) Posting of bond. In borderline
cases involving an alien otherwise
qualified for classification under INA
101(a) (15) (F'), the consular officer is
authorized to require the posting of a
bond with the Secretary of Homeland
Security in a sum sufficient to ensure
that the alien will depart upon the con-
clusion of studies or in the event of
failure to maintain student status.

(d) Electronic verification and notifica-
tion. A student’s acceptance docu-
mentation must be verified by a con-
sular official’s review of the SEVIS
data in the Consolidated Consular
Database or via direct access to SEVIS
or ISEAS prior to the issuance of an F-
1, F-2, M-1 or M-3 visa. Evidence of the
payment of any applicable fees, if not
presented with other documentation,
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may also be verified through the Con-
solidated Consular Database or direct
access to SEVIS. Upon issuance of an F
or M visa, notification of such issuance
must be entered into the SEVIS data-
base.

[62 FR 42597, Nov. 5, 1987, as amended at 67
FR 58695, Sept. 18, 2002; 68 FR 28131, May 23,
2003]

§41.62

(a) J-1 classification. An alien is clas-
sifiable as an exchange visitor if quali-
fied under the provisions of INA 101(a)
(15) (J) and the consular officer is satis-
fied that the alien:

(1) Has been accepted to participate,
and intends to participate, in an ex-
change visitor program designated by
the Bureau of Education and Cultural
Affairs, Department of State, as evi-
denced by the presentation of a prop-
erly executed Form DS-2019, Certifi-
cate of Eligibility for Exchange Visitor
(J-1) Status;

(2) Has sufficient funds to cover ex-
penses or has made other arrangements
to provide for expenses;

(3) Has sufficient knowledge of the
English language to undertake the pro-
gram for which selected, or, except for
an alien coming to participate in a
graduate medical education or training
program, the sponsoring organization
is aware of the language deficiency and
has nevertheless indicated willingness
to accept the alien; and

(4) Meets the requirements of INA
212(j) if coming to participate in a
graduate medical education or training
program.

(5) Electronic verification and notifica-
tion. An exchange visitor’s acceptance
documentation and payment of any ap-
plicable fees must be verified by a con-
sular official’s review of the SEVIS
database or via direct access to SEVIS
or ISEAS prior to the issuance of a J-
1 or J-2 visa. Evidence of the payment
of any applicable fees, if not presented
with other documentation, may also be
verified through the Consolidated Con-
sular Database or direct access to
SEVIS. Upon issuance of a J-1 or J-2
visa, notification of such issuance must
be entered into the SEVIS database.

(b) J-2 Classification. The spouse or
minor child of an alien classified J-1 is
classifiable J-2.

Exchange visitors.
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(c) Applicability of INA 212(e). (1) An
alien is subject to the 2-year foreign
residence requirement of INA 212(e) if:

(i) The alien’s participation in one or
more exchange programs was wholly or
partially financed, directly or indi-
rectly, by the U.S. Government or by
the government of the alien’s last legal
permanent residence; or

(ii) At the time of the issuance of an
exchange visitor visa and admission to
the United States, or, if not required to
obtain a nonimmigrant visa, at the
time of admission as an exchange vis-
itor, or at the time of acquisition of
such status after admission, the alien
is a national and resident or, if not a
national, a legal permanent resident
(or has status equivalent thereto) of a
country which the Secretary of State
has designated, through publication by
public notice in the FEDERAL REGISTER,
as clearly requiring the services of per-
sons engaged in the field of specialized
knowledge or skill in which the alien
will engage during the exchange visitor
program; or

(iii) The alien acquires exchange vis-
itor status in order to receive graduate
medical education or training in the
United States.

(2) For the purposes of this paragraph
the terms financed directly and financed
indirectly are defined as set forth in sec-
tion §514.1 of chapter V.

(3) The country in which 2 years’ res-
idence and physical presence will sat-
isfy the requirements of INA 212(e) in
the case of an alien determined to be
subject to such requirements is the
country of which the alien is a national
and resident, or, if not a national, a
legal permanent resident (or has status
equivalent thereto).

(4) If an alien is subject to the 2-year
foreign residence requirement of INA
212(e), the spouse or child of that alien,
accompanying or following to join the
alien, is also subject to that require-
ment if admitted to the United States
pursuant to INA 101(a) (15) (J) or if sta-
tus is acquired pursuant to that section
after admission.

(d) Notification to alien concerning 2-
year foreign residence requirement. Be-
fore the consular officer issues an ex-
change visitor visa, the consular officer
must inform the alien whether the
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alien will be subject to the 2-year resi-
dence and physical presence require-
ment of INA 212(e) if admitted to the
United States under INA 101(a) (15) (J)
and, if so, the country in which 2 years’
residence and physical presence will
satisfy the requirement.

[62 FR 42597, Nov. 5, 1987, as amended at 67
FR 58695, Sept. 18, 2002; 68 FR 28132, May 23,
2003; 72 FR 10061, Mar. 7, 2007]

§41.63 Two-year home-country phys-
ical presence requirement.

(a) Statutory basis for rule. Section
212(e) of the Immigration and Nation-
ality Act, as amended, provides in sub-
stance as follows:

(1) No person admitted under Section
101(a) (15)(J) or acquiring such status
after admission:

(i) Whose participation in the pro-
gram for which he came to the United
States was financed in whole or in
part, directly or indirectly, by an agen-
cy of the United States Government or
by the government of the country of
his nationality or of his last legal per-
manent residence;

(ii) Who at the time of admission or
acquisition of status under 101(a)(15)(J)
was a national or legal permanent resi-
dent of a country which the Secretary
of State, pursuant to regulations pre-
scribed by him, had designated as
clearly requiring the services of per-
sons engaged in the field of specialized
knowledge or skill in which the alien
was engaged [See the most recent ‘‘Re-
vised Exchange Visitor Skills List”’, at
hitp://exchanges.state.gov/education/
jexchanges/participation/skills list.pdf];
or

(iii) Who came to the United States
or acquired such status in order to re-
ceive graduate medical education or
training, shall be eligible to apply for
an immigrant visa, or for permanent
residence, or for a nonimmigrant visa
under section 101(a)(15)(H) or section
101(a)(15)(L) until is established that
such person has resided and been phys-
ically present in the country of his na-
tionality or his last legal permanent
residence for an aggregate of at least
two years following departure from the
United States.

(2) Upon the favorable recommenda-
tion of the Secretary of State, pursu-
ant to the request of an interested
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United States Government agency (or
in the case of an alien who is a grad-
uate of a foreign medical school pur-
suing a program in graduate medical
education or training, pursuant to the
request of a State Department of Pub-
lic Health, or its equivalent), or of the
Secretary of Homeland Security after
the latter has determined that depar-
ture from the United States would im-
pose exceptional hardship upon the
alien’s spouse or child (if such spouse
or child is a citizen of the United
States or a legal permanent resident
alien), or that the alien cannot return
to the country of his nationality or
last legal permanent residence because
he would be subject to persecution on
account of race, religion, or political
opinion, the Secretary of Homeland Se-
curity may waive the requirement of
such two-year foreign residence abroad
in the case of any alien whose admis-
sion to the United States is found by
the Secretary of Homeland Security to
be in the public interest except that in
the case of a waiver requested by a
State Department of Public Health, or
its equivalent, the waiver shall be sub-
ject to the requirements of section
214(1) of the Immigration and Nation-
ality Act (8 U.S.C. 1184).

(3) Except in the case of an alien who
is a graduate of a foreign medical
school pursuing a program in graduate
medical education or training, the Sec-
retary of Homeland Security, upon the
favorable recommendation of the Sec-
retary of State, may also waive such
two-year foreign residence requirement
in any case in which the foreign coun-
try of the alien’s nationality or last
legal permanent residence has fur-
nished the Secretary of State a state-
ment in writing that it has no objec-
tion to such waiver in the case of such
alien. Notwithstanding the foregoing,
an alien who is a graduate of a foreign
medical school pursuing a program in
graduate medical education or training
may obtain a waiver of such two-year
foreign residence requirements if said
alien meets the requirements of sec-
tion 214(1) of the Immigration and Na-
tionality Act (8 U.S.C. 1184) and para-
graphs (a) (2) and (e) of this section.
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(b) Request for waiver on the basis of
exceptional hardship or probable persecu-
tion on account of race, religion, or polit-
ical opinion. (1) An exchange visitor
who seeks a waiver of the two-year
home-country residence and physical
presence requirement on the grounds
that such requirement would impose
exceptional hardship upon the ex-
change visitor’s spouse or child (if such
spouse or child is a citizen of the
United States or a legal permanent
resident alien), or on the grounds that
such requirement would subject the ex-
change visitor to persecution on ac-
count of race, religion, or political
opinion, shall submit the application
for waiver (DHS Form I-612) to the ju-
risdictional office of the Department of
Homeland Security.

(2)(i) If the Secretary of Homeland
Security (Secretary of DHS) deter-
mines that compliance with the two-
year home-country residence and phys-
ical presence requirement would im-
pose exceptional hardship upon the
spouse or child of the exchange visitor,
or would subject the exchange visitor
to persecution on account of race, reli-
gion, or political opinion, the Sec-
retary of DHS shall transmit a copy of
his determination together with a sum-
mary of the details of the expected
hardship or persecution, to the Waiver
Review Division, in the Department of
State’s Bureau of Consular Affairs.

(ii) With respect to those cases in
which the Secretary of DHS has deter-
mined that compliance with the two-
year home-country residence and phys-
ical presence requirement would im-
pose exceptional hardship upon the
spouse or child of the exchange visitor,
the Waiver Review Division shall re-
view the program, policy, and foreign
relations aspects of the case, make a
recommendation, and forward it to the
appropriate office at DHS. If it deems
it appropriate, the Waiver Review Divi-
sion may request the views of each of
the exchange visitors’ sponsors con-
cerning the waiver application. Except
as set forth in paragraph (g)(4) of this
section, the recommendation of the
Waiver Review Division shall con-
stitute the recommendation of the De-
partment of State.

(iii) With respect to those cases in
which the Secretary of DHS has deter-

22 CFR Ch. | (4-1-15 Edition)

mined that compliance with the two-
year home-country residence and phys-
ical presence requirement would sub-
ject the exchange visitor to persecu-
tion on account of race, religion, or po-
litical opinion, the Waiver Review Di-
vision shall review the program, policy,
and foreign relations aspects of the
case, including consultation if deemed
appropriate with the Bureau of Human
Rights and Humanitarian Affairs of the
United States Department of State,
make a recommendation, and forward
such recommendation to the Secretary
of DHS. Except as set forth in para-
graph (g)(4) of this section, the rec-
ommendation of the Waiver Review Di-
vision shall constitute the rec-
ommendation of the Department of
State and such recommendation shall
be forwarded to DHS.

(c) Requests for waiver made by an in-
terested United States Govermment De-
partment of State. (1) A United States
Government agency may request a
waiver of the two-year home-country
residence and physical presence re-
quirement on behalf of an exchange
visitor if such exchange visitor is ac-
tively and substantially involved in a
program or activity sponsored by or of
interest to such agency.

(2) A United States Government
agency requesting a waiver shall sub-
mit its request in writing and fully ex-
plain why the grant of such waiver re-
quest would be in the public interest
and the detrimental effect that would
result to the program or activity of in-
terest to the requesting agency if the
exchange visitor is unable to continue
his or her involvement with the pro-
gram or activity.

(3) A request by a United States Gov-
ernment agency shall be signed by the
head of the agency, or his or her des-
ignee, and shall include copies of all
IAP 66 or DS-2019 forms issued to the
exchange visitor, his or her current ad-
dress, and his or her country of nation-
ality or last legal permanent residence.

(4) A request by a United States Gov-
ernment agency, excepting the Depart-
ment of Veterans Affairs, on behalf of
an exchange visitor who is a foreign
medical graduate who entered the
United States to pursue graduate med-
ical education or training, and who is
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willing to provide primary care or spe-
cialty medicine in a designated pri-
mary care Health Professional short-
age Area, or a Medically Underserved
Area, or psychiatric care in a Mental
Health Professional Shortage Area,
shall, in additional to the requirement
set forth in paragraphs (¢)(2) and (3) of
this section, include:

(i) A copy of the employment con-
tract between the foreign medical
graduate and the health care facility at
which he or she will be employed. Such
contract shall specify a term of em-
ployment of not less than three years
and that the foreign medical graduate
is to be employed by the facility for
the purpose of providing not less than
40 hours per week of primary medical
care, i.e., general or family practice,
general internal medicine, pediatrics,
or obstetrics and gynecology, in a des-
ignated primary care Health Profes-
sional Shortage Area or designated
Medically Underserved Area (‘“MUA”)
or psychiatric care in a designated
Mental Health Professional Shortage
Area. Further, such employment con-
tract shall not include a non-compete
clause enforceable against the foreign
medical graduate.

(i1) A statement, signed and dated by
the head of the health care facility at
which the foreign medical graduate
will be employed, that the facility is
located in an area designated by the
Secretary of Health and Human Serv-
ices as a Medically Underserved Area
or Primary Medical Care Health Pro-
fessional Shortage Area or Mental
Health Professional Shortage Area and
provides medical care to both Medicaid
or Medicare eligible patients and indi-
gent uninsured patients. The state-
ment shall also list the primary care
Health Professional Shortage Area,
Mental Health Professional Shortage
Area, or Medically Underserved Area/
Population identifier number of the
designation (assigned by the Secretary
of Health and Human Services), and
shall include the FIPS county code and
census tract or block numbering area
number (assigned by the Bureau of the
Census) or the 9-digit zipcode of the
area where the facility is located.

(iii) A statement, signed and dated by
the foreign medical graduate exchange
visitor that shall read as follows:

§41.63

1, (name of exchange
visitor) hereby declare and certify, under
penalty of the provisions of 18 U.S.C. 1001,
that I do not now have pending nor am I sub-
mitting during the pendency of this request,
another request to any United States Gov-
ernment department or agency or any State
Department of Public Health, or equivalent,
other than (insert name
of United States Government Agency re-
questing waiver) to act on my behalf in any
matter relating to a waiver of my two-year
home-country physical presence require-
ment.

(iv) Evidence that unsuccessful ef-
forts have been made to recruit an
American physician for the position to
be filled.

(5) Except as set forth in paragraph
(2)(4) of this section, the recommenda-
tion of the Waiver Review Division
shall constitute the recommendation of
the Department of State and such rec-
ommendation shall be forwarded to the
Secretary of DHS.

(d) Requests for waiver made on the
basis of a statement from the exchange
visitor’s home-country that it has no ob-
jection to the waiver. (1) Applications for
waiver of the two-year home-country
residence and physical presence re-
quirement may be supported by a
statement of no objection by the ex-
change visitor’s country of nationality
or last legal permanent residence. The
statement of no objection shall be di-
rected to the Secretary of State
through diplomatic channels; i.e., from
the country’s Foreign Office to the De-
partment of State through the U.S.
Mission in the foreign country con-
cerned, or through the foreign coun-
try’s head of mission or duly appointed
designee in the United States to the
Secretary of State in the form of a dip-
lomatic note. This note shall include
applicant’s full name, date and place of
birth, and present address. If deemed
appropriate, the Department of State
may request the views of each of the
exchange visitor’s sponsors concerning
the waiver application.

(2) The Waiver Review Division shall
review the program, policy, and foreign
relations aspects of the case and for-
ward its recommendation to the Sec-
retary of DHS. Except as set forth in
§41.63(g)(4), infra, the recommendation
of the Waiver Review Division shall
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constitute the recommendation of the
Department of State.

(3) An exchange visitor who is a grad-
uate of a foreign medical school and
who is pursuing a program in graduate
medical education or training in the
United States is prohibited under sec-
tion 212(e) of the Immigration and Na-
tionality Act from applying for a waiv-
er solely on the basis of no objection
from his or her country of nationality
or last legal permanent residence. How-
ever, an alien who is a graduate of a
foreign medical school pursuing a pro-
gram in graduate medical education or
training may obtain a waiver of such
two-year foreign residence require-
ments if said alien meets the require-
ments of section 214(1) of the Immigra-
tion and Nationality Act (8 U.S.C. 1184)
and paragraphs (a)(2) and (e) of this
section.

(e) Requests for waiver from a State De-
partment of Public Health, or its equiva-
lent, on the basis of Public Law 103—416.
(1) Pursuant to Public Law 103-416, in
the case of an alien who is a graduate
of a medical school pursuing a program
in graduate medical education or train-
ing, a request for a waiver of the two-
year home-country residence and phys-
ical presence requirement may be made
by a State department of Public
Health, or its equivalent. Such waiver
shall be subject to the requirements of
section 214(1) of the Immigration and
Nationality Act (8 U.S.C. 1194(1)) and
this §41.63.

(2) With respect to such waiver under
Public Law 104-416, if such alien is con-
tractually obligated to return to his or
her home country upon completion of
the graduate medical education or
training, the Secretary of State is to
be furnished with a statement in writ-
ing that the country to which such
alien is required to return has no objec-
tion to such waiver. The no objection
statement shall be furnished to the
Secretary of State in the manner and
form set forth in paragraph (d) of this
section and, additionally, shall bear a
notation that it is being furnished pur-
suant to Public Law 103-416.

(3) The State Department of Public
Health, or equivalent agency, shall in-
clude in the waiver application the fol-
lowing:
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(i) A completed DS-3035. Copies of
these forms may be obtained from the
Visa Office or online at htip:/
www.travel.state.gov.

(ii) A letter from the Director of the
designated State Department of Public
Health, or its equivalent, which identi-
fies the foreign medical graduate by
name, country of nationality or coun-
try of last legal permanent residence,
and date of birth, and states that it is
in the public interest that a waiver of
the two-year home residence require-
ment be granted;

(iii) An employment contract be-
tween the foreign medical graduate and
the health care facility named in the
waiver application, to include the
name and address of the health care fa-
cility, and the specific geographical
area or areas in which the foreign med-
ical graduate will practice medicine.
The employment contract shall include
a statement by the foreign medical
graduate that he or she agrees to meet
the requirements set forth in section
214(1) of the Immigration and Nation-
ality Act. The term of the employment
contract shall be at least three years
and the geographical areas of employ-
ment shall only be in areas, within the
respective state, designated by the Sec-
retary of Health and Human Services
as having a shortage of health care pro-
fessionals, unless the waiver request is
for an alien who will practice medicine
in a facility that serves patients who
reside in one or more geographic areas
so designated by the Secretary of
Health and Human Services without re-
gard to whether such facility is located
within such a designated geographic
area. For the latter situation, which
will be referred to as ‘‘non-designated
requests’, the contract should also
state that the term of the employment
contract shall be at least three years
and employment shall only be in a fa-
cility that serves patients who reside
in one or more geographic areas so de-
signed by the Secretary of Health and
Human Services as having a shortage
of health care professionals.

(iv) Evidence establishing that the
geographic area or areas in the state in
which the foreign medical graduate
will practice medicine or where pa-
tients who will be served by the foreign
medical graduates reside, are areas
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which have been designated by the Sec-
retary of Health and Human Services
as having a shortage of health care pro-
fessionals. For purposes of this para-
graph, the geographic area or areas
must be designated by the Department
of Health and Human Services as a
Health Professional Shortage Area
(““HPSA”) or as a Medically Under-
served Area/Medically Underserved
Population (“MUA/MUP”).

(v) Copies of all forms IAP 66 or DS—
2019 issued to the foreign medical grad-
uate seeking the waiver;

(vi) A copy of the foreign medical
graduate’s curriculum vitae;

(vii) If the foreign medical graduate
is otherwise contractually required to
return to his or her home country at
the conclusion of the graduate medical
education or training, a copy of the
statement of no objection from the for-
eign medical graduate’s country of na-
tionality or last residence; and,

(viii) Because of the numerical limi-
tations on the approval of waivers
under Public Law 103-416, i.e., no more
than the maximum number of waivers
for each State each fiscal year as man-
dated by law, each application from a
State Department of Public Health, or
its equivalent, shall be numbered se-
quentially, beginning on October 1 of
each year. The ‘‘non-designated’ re-
quests will also be numbered sequen-
tially with appropriate identifier.

(4) The Waiver Review Division shall
review the program, policy, and foreign
relations aspects of the case and for-
ward its recommendation to the Sec-
retary of DHS. Except as set forth in
paragraph (g)(4) of this section, the rec-
ommendation of the Waiver Review Di-
vision shall constitute the rec-
ommendation of the Department of
State.

(f) Changed circumstances. An appli-
cant for a waiver on the grounds of ex-
ceptional hardship or probable persecu-
tion on account of race, religion, or po-
litical opinion, has a continuing obli-
gation to inform the Department of
Homeland Security of changed -cir-
cumstances material to his or her
pending application.

(g) The Waiver Review Board. (1) The
Waiver Review Board (‘‘Board’) shall
consist of the following persons or
their designees:
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(i) The Principal Deputy Assistant
Secretary of the Bureau of Consular
Affairs;

(ii) The Director of Office of Public
Affairs for the Bureau of Consular Af-
fairs;

(iii) The Legislative Management Of-
ficer for Consular Affairs, Bureau of
Legislative Affairs;

(iv) The Director of the Office of Ex-
change Coordination and Designation
in the Bureau of Educational and Cul-
tural Affairs; and

(v) The Director of the Office of Pol-
icy and Evaluation in the Bureau of
Educational and Cultural Affairs.

(2) A person who has had substantial
prior involvement in a particular case
referred to the Board may not be ap-
pointed to, or serve on, the Board for
that particular case unless the Bureau
of Consular Affairs determines that the
individual’s inclusion on the Board is
otherwise necessary or practicably un-
avoidable.

(3) The Principal Deputy Assistant
Secretary of Consular Affairs, or his or
her designee, shall serve as Board
Chairman. No designee under this para-
graph (g)(3) shall serve for more than 2
years.

(4) Cases will be referred to the Board
at the discretion of the Chief, Waiver
Review Division, of the Visa Office.
The Chief, Waiver Review Division, or
his or her designee may, at the Chair-
man’s discretion, appear and present
facts related to the case but shall not
participate in Board deliberations.

(5) The Chairman of the Board shall
be responsible for convening the Board
and distributing all necessary informa-
tion to its members. Upon being con-
vened, the Board shall review the case
file and weigh the request against the
program, policy, and foreign relations
aspects of the case.

(6) The Bureau of Consular Affairs
shall appoint, on a case-by-case basis,
from among the attorneys in the State
Department’s Office of Legal Advisor
one attorney to serve as legal advisor
to the Board.

(7) At the conclusion of its review of
the case, the Board shall make a writ-
ten recommendation either to grant or
to deny the waiver application. The
written recommendation of a majority
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of the Board shall constitute the rec-
ommendation of the Board. Such rec-
ommendation shall be promptly trans-
mitted by the Chairman to the Chief,
Waiver Review Division.

(8) At the conclusion of its review of
the case, the Board shall make a writ-
ten recommendation either to grant or
to deny the waiver application. The
written recommendation of a majority
of the Board shall constitute the rec-
ommendation of the Board. Such rec-
ommendation shall be promptly trans-
mitted by the Chairman to the Chief,
Waiver Review Division.

[68 FR 15196, Mar. 19, 1993; 58 FR 18305, Apr.
8, 1993; 58 FR 48448, Sept. 16, 1993; 60 FR 16787,
16788, Apr. 3, 1995; 60 FR 53125, Oct. 12, 1995; 62
FR 19222, Apr. 21, 1997; 62 FR 28803, May 28,
1997. Redesignated and amended at 64 FR
54539, 54540, Oct. 7, 1999; 67 FR 77160, Dec. 17,
2002; 72 FR 10061, Mar. 7, 2007]

Subpart H—Transit Aliens

§41.71 Transit aliens.

(a) Transit aliens—general. An alien is
classifiable as a nonimmigrant transit
alien under INA 101(a) (15) (C) if the
consular officer is satisfied that the
alien:

(1) Intends to pass in immediate and
continuous transit through the United
States;

(2) Is in possession of a common car-
rier ticket or other evidence of trans-
portation arrangements to the alien’s
destination;

(3) Is in possession of sufficient funds
to carry out the purpose of the transit
journey, or has sufficient funds other-
wise available for that purpose; and

(4) Has permission to enter some
country other than the United States
following the transit through the
United States, unless the alien submits
satisfactory evidence that such ad-
vance permission is not required.

(b) Certain aliens in transit to United
Nations. An alien within the provisions
of paragraph (3), (4), or (5) of section 11
of the Headquarters Agreement with
the United Nations, to whom a visa is
to be issued for the purpose of applying
for admission solely in transit to the
United Nations Headquarters District,
may upon request or at the direction of
the Secretary of State be issued a non-
immigrant visa bearing the symbol C-

22 CFR Ch. | (4-1-15 Edition)

2. If such a visa is issued, the recipient
shall be subject to such restrictions on
travel within the United States as may
be provided in regulations prescribed
by the Secretary of Homeland Secu-
rity.

Subpart I—Fiance(e)s and Other
Nonimmigrants

§41.81 Fiancé(e) or spouse of a U.S.
citizen and derivative children.

(a) Fiancé(e). An alien is classifiable
as a nonimmigrant fiancé(e) under INA
101(a)(15)(K)(i) if:

(1) The consular officer is satisfied
that the alien is qualified under that
provision and the consular officer has
received a petition filed by a U.S. cit-
izen to confer nonimmigrant status as
a fiancé(e) on the alien, which has been
approved by the DHS under INA 214(d),
or a notification of such approval from
that Service;

(2) The consular officer has received
from the alien the alien’s sworn state-
ment of ability and intent to conclude
a valid marriage with the petitioner
within 90 days of arrival in the United
States; and

(3) The alien has met all other quali-
fications in order to receive a non-
immigrant visa, including the require-
ments of paragraph (d) of this section.

(b) Spouse. An alien is classifiable as
a nonimmigrant spouse under INA
101(a)(15)(K)(ii) when all of the fol-
lowing requirements are met:

(1) The consular officer is satisfied
that the alien is qualified under that
provision and the consular officer has
received a petition approved by the
DHS pursuant to INA 214(p)(1), that
was filed by the U.S. citizen spouse of
the alien in the United States.

(2) If the alien’s marriage to the U.S.
citizen was contracted outside of the
United States, the alien is applying in
the country in which the marriage
took place, or if there is no consular
post in that country, then at a con-
sular post designated by the Deputy
Assistant Secretary of State for Visa
Services to accept immigrant visa ap-
plications for nationals of that coun-
try.

(3) If the marriage was contracted in
the United States, the alien is applying
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in a country as provided in part 42,
§42.61 of this chapter.

(4) The alien otherwise has met all
applicable requirements in order to re-
ceive a nonimmigrant visa, including
the requirements of paragraph (d) of
this section.

(¢c) Child. An alien is classifiable
under INA 101(a)(15)(K)(iii) if:

(1) The consular officer is satisfied
that the alien is the child of an alien
classified under INA 101(a)(15)(K)(i) or
(ii) and is accompanying or following
to join the principal alien; and

(2) The alien otherwise has met all
other applicable requirements in order
to receive a nonimmigrant visa, includ-
ing the requirements of paragraph (d)
of this section.

(d) Eligibility as an immigrant required.
The consular officer, insofar as is prac-
ticable, must determine the eligibility
of an alien to receive a nonimmigrant
visa under paragraphs (a), (b) or (c) of
this section as if the alien were an ap-
plicant for an immigrant visa, except
that the alien must be exempt from the
vaccination requirement of INA
212(a)(1) and the labor certification re-
quirement of INA 212(a)(5).

[66 FR 19393, Apr. 16, 2001]

§41.82 Certain parents and children of
section 101(a)(27)(I) special immi-
grants. [Reserved]

§41.83 Certain witnesses and inform-
ants.

(a) General. An alien shall be classifi-
able under the provisions of INA
101(a)(15)(S) if:

(1) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section; and

(2)(i) The consular officer has re-
ceived verification from the Depart-
ment of State, Visa Office, that:

(A) in the case of INA 101(a)(15)(S)(d)
the DHS has certified that the alien is
accorded such classification, or

(B) in the case of INA 101(a)(15)(S)(ii)
the Assistant Secretary of State for
Consular Affairs on behalf of the Sec-
retary of State and the DHS have cer-
tified that the alien is accorded such
classification;

(ii) and the alien is granted an INA
212(d)(1) waiver of any INA 212(a)
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ground of ineligibility known at the
time of verification.

(b) Certification of S visa status. The
certification of status under INA
101(a)(15)(S)(i) by the Secretary of
Homeland Security or of status under
INA 101(a)(15)(S)(ii) by the Secretary of
State and the Secretary of Homeland
Security acting jointly does not estab-
lish that the alien is eligible to receive
a nonimmigrant visa.

(c) Validity of visa. The period of va-
lidity of a visa authorized on the basis
of paragraph (a) of this section shall
not exceed the period indicated in the
certification required in paragraph (b)
and shall not in any case exceed the pe-
riod of three years.

[61 FR 1838, Jan. 24, 1996, as amended at 71
FR 34521, June 15, 2006]

§41.84 Victims of trafficking in per-
sons.

(a) Eligibility. An alien may be classi-
fiable as a parent, spouse or child
under INA 101(a)(15)(T)(i) if:

(1) The consular officer is satisfied
that the alien has the required rela-
tionship to an alien who has been
granted status by the Secretary for
Homeland Security under INA
101(a)(15)(TH(1);

(2) The consular officer is satisfied
that the alien is otherwise admissible
under the immigration laws of the
United States; and

(3) The consular officer has received
an DHS-approved 1-914, Supplement A,
evidencing that the alien is the spouse,
child, or parent of an alien who has
been granted status under INA
101(a)(15)(TH ().

(b) Visa validity. A qualifying family
member may apply for a nonimmigrant
visa under INA(a)(15)(T)(ii) only during
the period in which the principal appli-
cant is in status under INA
101(a)(15)(T)(1). Any visa issued pursu-
ant to such application shall be valid
only for a period of three years or until
the expiration of the principal alien’s
status as an alien classified under INA
101(a)(15)(T)(i), whichever is shorter.

[68 FR 37964, June 26, 2003]
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§41.86 Certain spouses and children of
lawful permanent resident aliens.

(a) Definition of ‘‘remains pending’’.
For the purposes of this section, a visa
application ‘‘remains pending”’ if the
applicant has applied for an immigrant
visa in accordance with the definition
in part 40, §40.1(1)(2) and the visa has
neither been issued, nor refused for any
reason under applicable law and regula-
tion.

(b) Entitlement to classification. A con-
sular officer may classify an alien as a
nonimmigrant under INA 101(a)(15)(V)
if:

(1) The consular officer has received
notification from the Department of
State or the Department of Justice
that a petition to accord status to the
alien as a spouse or child pursuant to
INA 203(a)(2)(A) was filed on or before
December 21, 2000; or

(2) The alien is eligible to derive ben-
efits pursuant to INA 203(d) as a child
of an alien described in paragraph (b)(1)
of this section and such alien has quali-
fied for V classification; and

(3) It has been three years or more
since the filing date of the petition de-
scribed in paragraph (b)(1) of this sec-
tion and applicable to paragraph (b)(2)
of this section and either:

(i) The petition has not been ap-
proved; or

(ii) If it has been approved, either no
immigrant visa number is immediately
available or the alien’s application for
adjustment of status or the alien’s ap-
plication for a visa remains pending.

(c) Eligibility as an immigrant required.
The consular officer, insofar as prac-
ticable, must determine the eligibility
of an alien described in paragraph (b) of
this section to receive a nonimmigrant
visa under INA 101(a)(15)(V), other than
an alien who previously has been
granted V status in the United States
by DHS, as if the alien were an appli-
cant for an immigrant visa, except that
the alien is exempt from the vaccina-
tion requirement of INA 212(a)(1), the
labor certification requirement of INA
212(a)(5) and the unlawful presence in-
eligibility of INA 212(a)(9)(B).

(d) Place of application. Notwith-
standing the requirements of §41.101, in
determining the place of application
for an alien seeking a visa pursuant to
INA 101(a)(15)(V) the requirements of

22 CFR Ch. | (4-1-15 Edition)

part 42, §§42.61(a) and (b)(1) of this
chapter will apply.

[66 FR 19393, Apr. 16, 2001]

Subpart J—Application for
Nonimmigrant Visa

§41.101 Place of application.

(a) Application for regular visa made at
jurisdictional consular office of alien’s
residence or physical presence. (1) An
alien applying for a nonimmigrant visa
shall make application at a consular
office having jurisdiction over the
alien’s place of residence, or if the
alien is a resident of Taiwan, at the
American Institute in Taiwan, unless—

(i) The alien is physically present in
the United States and is entitled to
apply for issuance or reissuance of a
visa under the provisions of §41.111(b);
or

(ii) A consular office having jurisdic-
tion over the area in which the alien is
physically present but not resident has
agreed, as a matter of discretion or at
the direction of the Department, to ac-
cept the alien’s application; or

(iii) The alien is subject to INA 222(g)
and must apply as set forth in para-
graph (b) or (c¢) of this section.

(2) The Deputy Assistant Secretary
of State for Visa Services is authorized
to designate the geographical area for
which each consular office possesses ju-
risdiction to process nonimmigrant
visa applications.

(b) Place of application for persons sub-
ject to INA 222(g). Notwithstanding the
requirements of paragraph (a) of this
section, an alien whose prior non-
immigrant visa has been voided pursu-
ant to INA 222(g), who is applying for a
new nonimmigrant visa, shall make ap-
plication at a consular office which has
jurisdiction in or for the country of the
alien’s nationality unless extraor-
dinary circumstances have been deter-
mined to exist with respect to that
alien as set forth in paragraph (c) of
this section.

(c) Ezxceptions based on extraordinary
circumstances. (1) An alien physician
serving in underserved areas of the
United States under the provisions of
INA 214(1) for whom an application for
a waiver of the 2-year foreign residence
requirement and/or a petition to accord
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H-1B status was filed prior to the end
of the alien’s authorized period of stay
and was subsequently approved, but
whose authorized stay expired during
the adjudication of such application(s),
shall make application in accordance
with paragraph (a) of this section.

(2) Any other individual or group
whose circumstances are determined to
be extraordinary, in accordance with
paragraph (d)(1) of this section, by the
Deputy Assistant Secretary for Visa
Services upon the favorable rec-
ommendation of an immigration or
consular officer, shall make applica-
tion in accordance with paragraph (a)
of this section.

(3) An alien who has, or immediately
prior to the alien’s last entry into the
United States had, a residence in a
country other than the country of the
alien’s nationality shall apply at a con-
sular office with jurisdiction in or for
the country of residence.

(4) An alien who is a national and
resident of a country in which there is
no United States consular office shall
apply at a consular office designated by
the Deputy Assistant Secretary for
Visa Services to accept immigrant visa
applications from persons of that na-
tionality.

(5) An alien who possesses more than
one nationality and who has, or imme-
diately prior to the alien’s last entry
into the United States had, a residence
in one of the countries of the alien’s
nationality shall apply at a consular
office in the country of such residence.

(d) Definitions relevant to INA 222(g).
(1) Extraordinary circumstances—Ex-
traordinary circumstances may be
found where compelling humanitarian
or national interests exist or where
necessary for the effective administra-
tion of the immigration laws. Extraor-
dinary circumstances shall not be
found upon the basis of convenience or
financial burden to the alien, the
alien’s relative, or the alien’s em-
ployer.

(2) Nationality—For purposes of
paragraph (b) of this section, a state-
less person shall be considered to be a
national of the country which issued
the alien’s travel document.

(e) Regular visa defined. ‘‘Regular
visa’® means a nonimmigrant visa of
any classification which does not bear

§41.102

the title ‘“‘Diplomatic” or ‘‘Official.” A
nonimmigrant visa is issued as a reg-
ular visa unless the alien falls within
one of the classes entitled to a diplo-
matic or an official visa as described in
§41.26(c) or §41.27(c).

(f) @-2 nonimmigrant visas. The Amer-
ican Consulate General at Belfast is
designated to accept applications for
the Q-2 visa from residents of the geo-
graphic area of Northern Ireland. The
American Embassy at Dublin is des-
ignated to accept applications for Q-2
visas from residents of the geographic
area of the counties of Louth,
Monaghan, Cavan, Leitrim, Sligo, and
Donegal in the Republic of Ireland.
Notwithstanding any other provision of
this section, an applicant for a Q-2 visa
may not apply at any other consular
post. Consular officers at the Consulate
General at Belfast and at the Embassy
at Dublin have discretion to accept ap-
plications for Q-2 visas from aliens who
are resident in a qualifying geographic
area outside of their respective con-
sular districts, but who are physically
present in their consular district.

[62 FR 42597, Nov. 5, 1987; 63 FR 9112, Mar. 21,
1988, as amended at 61 FR 1522, Jan. 22, 1996;
61 FR 53058, Oct. 10, 1996; 61 FR 56439, Nov. 1,
1996; 63 FR 671, Jan. 7, 1998; 63 FR 36366, July
6, 1998; 656 FR 14771, Mar. 17, 2000; 66 FR 38542,
July 25, 2001; 67 FR 66046, Oct. 30, 2002]

§41.102
cant.

Personal appearance of appli-

(a) Personal appearance before a con-
sular officer is required except as oth-
erwise provided in this section. Except
when the requirement of personal ap-
pearance has been waived pursuant to
paragraph (b) or (c) of this section,
each applicant for a nonimmigrant visa
must personally appear before and be
interviewed by a consular officer, who
shall determine on the basis of the ap-
plicant’s representations, the visa ap-
plication and other relevant docu-
mentation:

(1) The proper nonimmigrant classi-
fication, if any, of the alien; and

(2) The alien’s eligibility to receive a
visa.

(b) Waivers of personal appearance by
consular officers. Except as provided in
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paragraph (d) of this section or as oth-
erwise instructed by the Deputy Assist-
ant Secretary of State for Visa Serv-
ices, a consular officer may waive the
requirement of personal appearance in
the case of any alien who the consular
officer concludes presents no national
security concerns requiring an inter-
view and who:

(1) Is a child under 14 years of age;

(2) Is a person over 79 years of age;

(3) Is within a class of non-
immigrants classifiable under the visa
symbols A-1, A-2, C-2, C-3 (except at-
tendants, servants, or personal employ-
ees of accredited officials), G-1, G2, G-
3, G4, NATO-1, NATO-2, NATO-3,
NATO-4, NATO-5, or NATO-6 and who
is seeking a visa in such classification;

(4) Is an applicant for a diplomatic or
official visa as described in §§41.26 or
41.27 of this chapter, respectively;

(5) Is an applicant who within 12
months of the expiration of the appli-
cant’s previously issued visa is seeking
re-issuance of a nonimmigrant biomet-
ric visa in the same classification at
the consular post of the applicant’s
usual residence, and for whom the con-
sular officer has no indication of visa
ineligibility or of noncompliance with
U.S. immigration laws and regulations;
or

(6) Is an alien for whom a waiver of
personal appearance is warranted in
the national interest or because of un-
usual circumstances.

(c) Waivers of personal appearance by
the Deputy Assistant Secretary of State.
Except as provided in paragraph (d) of
this section, the Deputy Assistant Sec-
retary for Visa Services may waive the
personal appearance before a consular
officer of an individual applicant or a
class of applicants if the Deputy As-
sistant Secretary finds that the waiver
of personal appearance is warranted in
the national interest or because of un-
usual circumstances and that national
security concerns do not require an
interview.

(d) Cases in which personal appearance
may not be waived. A consular officer or
the Deputy Assistant Secretary of
State may not waive personal appear-
ance for:

(1) Any NIV applicant who is not a
national or resident of the country in
which he or she is applying, unless the

22 CFR Ch. | (4-1-15 Edition)

applicant is eligible for a waiver of the
interview under paragraphs (b)(3) or
(b)(4) of this section.

(2) Any NIV applicant who was pre-
viously refused a visa, is listed in
CLASS, or who otherwise requires a
Security Advisory Opinion, unless:

(i) The visa was refused temporarily
and the refusal was subsequently over-
come;

(ii) The alien was found inadmissible,
but the inadmissibility was waived; or

(iii) The applicant is eligible for a
waiver of the interview under para-
graphs (b)(3) or (b)(4) of this section.

(3) Any NIV applicant who is from a
country designated by the Secretary of
State as a state sponsor of terrorism,
regardless of age, or in a group des-
ignated by the Secretary of State
under section 222(h)(2)(F) of the Immi-
gration and Nationality Act, unless the
applicant is eligible for a waiver under
paragraphs (b)(3) or (b)(4) of this sec-
tion.

(e) Unusual circumstances. As used in
this section, unusual circumstances
shall include, but not be limited to, an
emergency or unusual hardship.

[68 FR 40128, July 7, 2003, as amended at 71
FR 75663, Dec. 18, 2006]

§41.103 Filing an application.

(a) Filing an application—(1) Filing of
application required. Every alien seek-
ing a nonimmigrant visa must make an
electronic application on Form DS-160
or, as directed by a consular officer, an
application on Form DS-156. The Form
DS-160 must be signed electronically
by clicking the box designated ‘‘Sign
Application’ in the certification sec-
tion of the application.

(2) Filing of an electronic application
(Form DS-160) or Form DS-156 by alien
under 16 or physically incapable. The ap-
plication for an alien under 16 years of
age or one physically incapable of com-
pleting an application may be com-
pleted and executed by the alien’s par-
ent or guardian, or if the alien has no
parent or guardian, by any person hav-
ing legal custody of, or a legitimate in-
terest in, the alien.

(3) Waiver of filing of application when
personal appearance is waived. Even if
personal appearance of a visa applicant
is waived pursuant to 22 CFR 41.102, the
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requirement for filing an application is
not waived.

(b) Application—(1) Preparation of
Electronic Nonimmigrant Visa Application
(Form DS-160) or, alternatively, Form DS-
156. The consular officer shall ensure
that the application is fully and prop-
erly completed in accordance with the
applicable regulations and instruc-
tions.

(2) Additional requirements and infor-
mation as part of application. Applicants
who are required to appear for a per-
sonal interview must provide a biomet-
ric, which will serve to authenticate
identity and additionally verify the ac-
curacy and truthfulness of the state-
ments in the application at the time of
interview. The consular officer may re-
quire the submission of additional nec-
essary information or question an alien
on any relevant matter whenever the
consular officer believes that the infor-
mation provided in the application is
inadequate to permit a determination
of the alien’s eligibility to receive a
nonimmigrant visa. Additional state-
ments made by the alien become a part
of the visa application. All documents
required by the consular officer under
the authority of §41.105(a) are consid-
ered papers submitted with the alien’s
application within the meaning of INA
221(g)(1).

(3) Signature. The Form DS-160 shall
be signed electronically by clicking the
box designated ‘‘Sign Application’ in
the certification section of the applica-
tion. This electronic signature attests
to the applicant’s familiarity with and
intent to be bound by all statements in
the NIV application under penalty of
perjury. Alternatively, except as pro-
vided in paragraph (a)(2) of this sec-
tion, the Form DS-156 shall be signed
by the applicant, with intent to be
bound by all statement in the NIV ap-
plication under penalty of perjury.

(4) Registration. The Form DS-160 or
the Form DS-156, when duly executed,
constitutes the alien’s registration for
the purposes of INA 221(b).

[73 FR 23068, Apr. 29, 2008]

§41.104 Passport requirements.

(a) Passports defined. ‘‘Passport” as
defined in INA 101(a)(30) is not limited
to a national passport or to a single
document. A passport may consist of

§41.105

two or more documents which, when
considered together, fulfill the require-
ments of a passport, provided that the
documentary evidence of permission to
enter a foreign country has been issued
by a competent authority and clearly

meets the requirements of INA
101(a)(30).
(b) Passport requirement. Except for

certain persons in the A, C-3, G, and
NATO classifications and persons for
whom the passport requirement has
been waived pursuant to the provisions
of INA 212(d)(4), every applicant for a
nonimmigrant visa is required to
present a passport, as defined above
and in INA 101(a)(30), which is valid for
the period required by INA
212(a)(MH(B)E)(D).

(c) A single passport including more
than one person. The passport require-
ment for a nonimmigrant visa may be
met by the presentation of a passport
including more than one person, if such
inclusion is authorized under the laws
or regulations of the issuing authority
and if a photograph of each visa appli-
cant 16 years of age or over has been
attached to the passport by the issuing
authority.

(d) Applicants for diplomatic wvisas.
Every applicant for a diplomatic visa
must present a diplomatic passport, or
the equivalent thereof, having the pe-
riod of wvalidity required by INA
212(a)(7T)(B)(i)(I), unless such require-
ment has been waived pursuant to the
authority contained in INA 212(d)(4) or
unless the case falls within the provi-
sions of §41.21(b).

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 61 FR 1522, Jan. 22,
1996; 61 FR 53058, Oct. 10, 1996; 66 FR 38543,
July 25, 2001; 67 FR 66046, Oct. 30, 2002]

§41.105 Supporting documents and

fingerprinting.

(a) Supporting documents—(1) Author-
ity to require documents. The consular
officer is authorized to require docu-
ments considered necessary to estab-
lish the alien’s eligibility to receive a
nonimmigrant visa. All documents and
other evidence presented by the alien,
including briefs submitted by attor-
neys or other representatives, shall be
considered by the consular officer.
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(2) Unobtainable documents. If the con-
sular officer is satisfied that a docu-
ment or record required under the au-
thority of this section is unobtainable,
the consular officer may accept satis-
factory alternative pertinent evidence.
A document or other record shall be
considered unobtainable if it cannot be
procured without causing the applicant
or a member of the applicant’s family
actual hardship as distinct from nor-
mal delay and inconvenience.

(3) Photographs required. Every appli-
cant for a nonimmigrant visa must fur-
nish a photograph in such numbers as
the consular officer may require. Pho-
tographs must be a reasonable like-
ness, 1% by 1% inches in size,
unmounted, and showing a full, front-
face view of the applicant against a
light background. At the discretion of
the consular officer, head coverings
may be permitted provided they do not
interfere with the full, front-face view
of the applicant. The applicant must
sign (full name) on the reverse side of
the photographs. The consular officer
may use a previously submitted photo-
graph, if he is satisfied that it bears a
reasonable likeness to the applicant.

(4) Police certificates. A police certifi-
cate is a certification by the police or
other appropriate authorities stating
what, if anything, their records show
concerning the alien. An applicant for
a nonimmigrant visa is required to
present a police certificate if the con-
sular officer has reason to believe that
a police or criminal record exists, ex-
cept that no police certificate is re-
quired in the case of an alien who is
within a class of nonimmigrants classi-
fiable under visa symbols A-1, A-2, C-3,
G-1 through G-4, NATO-1 through
NATO-4 or NATO-6.

(b) Fingerprinting. Every applicant for
a nonimmigrant visa must furnish fin-
gerprints, as required by the consular
officer.

[62 FR 42597, Nov. 5, 1987; 563 FR 9112, 9172,
Mar. 21, 1988, as amended at 61 FR 1522, Jan.
22, 1996; 61 FR 53058, Oct. 10, 1996; 64 FR 13510,
Mar. 19, 1999; 67 FR 8478, Feb. 25, 2002; 72 FR
74175, Dec. 31, 2007; 73 FR 49092, Aug. 20, 2008]

§41.106 Processing.

Consular officers must ensure that
the Form DS-160 or, alternatively,
Form DS-156 is properly and promptly

22 CFR Ch. | (4-1-15 Edition)

processed in accordance with the appli-
cable regulations and instructions.

[73 FR 23069, Apr. 29, 2008]

§41.107

(a) Fees based on reciprocity. The fees
for the issuance of visas, including offi-
cial visas, to nonimmigrant nationals
or stateless residents of each foreign
country shall be collected in the
amounts prescribed by the Secretary of
State unless, on the basis of reci-
procity, no fee is chargeable. If prac-
ticable, fees will correspond to the
total amount of all visa, entry, resi-
dence, or other similar fees, taxes or
charges assessed or levied against na-
tionals of the United States by the for-
eign countries of which such non-
immigrants are nationals or stateless
residents.

(b) Fees when more than one alien in-
cluded in visa. A single nonimmigrant
visa may be issued to include all eligi-
ble family members if the spouse and
unmarried minor children of a prin-
cipal alien are included in one pass-
port. Each alien must execute a sepa-
rate application. The name of each
family member shall be inserted in the
space provided in the visa stamp. The
visa fee to be collected shall equal the
total of the fees prescribed by the Sec-
retary of State for each alien included
in the visa, unless upon a basis of reci-
procity a lesser fee is chargeable.

(c) Certain aliens erxempted from fees.
(1) Upon a basis of reciprocity, or as
provided in section 13(a) of the Head-
quarters Agreement with the United
Nations (61 Stat. 716; 22 U.S.C. 287,
Note), no fee shall be collected for the
application for or issuance of a non-
immigrant visa to an alien who is with-
in a class of nonimmigrants classifi-
able under the visa symbols A, G, C-2,
C-3, or NATO, or B-1 issued for partici-
pation in an official observer mission
to the United Nations, or who is issued
a diplomatic visa as defined in §41.26.

(2) The consular officer shall waive
the nonimmigrant visa application and
issuance fees for an alien who will be
engaging in charitable activities for a
charitable organization upon the writ-
ten request of the charitable organiza-
tion claiming that it will find the fees
a financial burden, if the consular offi-
cer is satisfied that:

Visa fees.
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(i) The organization seeking relief
from the fees is, if based in the United
States, tax-exempt as a charitable or-
ganization under the provisions of sec-
tion 501(c)(3) of the Internal Revenue
Code (26 U.S.C. 501(c)(3)); if a foreign
organization based outside the United
States in a country having laws ac-
cording recognition to charitable insti-
tutions, that it establishes that it is
recognized as a charitable institution
by that government; and if a foreign
organization based in a country with-
out such laws, that it is engaged in ac-
tivities substantially similar to those
underlying section 501(c)(3), and

(ii) The charitable activities in which
the alien will engage are specified and
will be a part of, or will be related to
and in support of, the organization’s
provision of services, including but not
limited to health care, food and hous-
ing, job training, and similar direct
services and assistance to the poor and
needy, and

(iii) The request includes the loca-
tion of the proposed activities, the
number and identifying data of each of
the alien(s) who will be applying for
visas, and

(iv) The proposed duration of the
alien(s)’s temporary stay in the United
States is reasonably consistent with
the charitable purpose for which the
alien(s) seek to enter the United
States.

(3) Foreign national employees of the
U. S. Government who are travelling to
the United States on official business
in connection with that employment.

(d) Refund of fees. A fee collected for
the issuance of a nonimmigrant visa is
refundable only if the principal officer
at a post or the officer in charge of a
consular section determines that the
visa was issued in error or could not be
used as a result of action taken by the
U.S. Government for which the alien
was not responsible and over which the
alien had no control.

(e)(1) Visa processing surcharge. In ad-
dition to the collection of the fee pre-
scribed in paragraph (a) of this section,
a consular officer shall collect or en-
sure the collection of a surcharge for
the processing of applications for ma-
chine readable nonimmigrant visas and
for machine readable combined border
crossing cards in the amount specified

§41.108

by the Secretary of State from such ap-
plicants as the Secretary of State shall
designate. Such surcharge is refundable
only if, as a result of action taken by
the U.S. Government for which the
alien was not responsible and over
which the alien had no control, the
alien’s application is not processed.

(2) Notwithstanding paragraph (e)(1)
of this section, a consular officer shall
collect or insure the collection of a
processing fee for a machine-readable
combined border crossing card and non-
immigrant visa in an amount deter-
mined by the Secretary and set forth in
22 CFR 22.1 to be sufficient only to
cover the cost for manufacturing the
combined card and visa if:

(i) The alien is a Mexican citizen
under the age of 15;

(ii) The alien is applying in Mexico;
and

(iii) The alien has at least one parent
or guardian who has a visa or is apply-
ing for a machine-readable combined
border crossing card and visa.

[62 FR 42597, Nov. 5, 1987, as amended at 59
FR 25325, May 16, 1994; 63 FR 24108, May 1,
1998; 63 FR 52970, Oct. 2, 1998; 656 FR 52307,
Aug. 29, 2000; 66 FR 17511, Apr. 2, 2001; 66 FR
38543, July 25, 2001; 67 FR 38893, June 6, 2002;
67 FR 66046, Oct. 30, 2002]

§41.108 Medical examination.

(a) Requirements for medical examina-
tion. An applicant for a nonimmigrant
visa shall be required to take a medical
examination if:

(1) The alien is an applicant for a K
nonimmigrant visa as a fiance(e) of a
U.S. citizen or as the child of such an
applicant; or,

(2) The alien is seeking admission for
medical treatment and the consular of-
ficer considers a medical examination
advisable; or,

(3) The consular officer has reason to
believe that a medical examination
might disclose that the alien is medi-
cally ineligible to receive a visa.

(b) Examination by panel physician.
The required examination, which must
be carried out in accordance with
United States Public Health Service
regulations, shall be conducted by a
physician selected by the alien from a
panel of physicians approved by the
consular officer or, if the alien is in the
United States, by a medical officer of
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the United States Public Health Serv-
ice or by a contract physician from a
list of physicians approved by the DHS
for the examination of INA 245 adjust-
ment of status applicants.

(c) Panel physician facility require-
ments. A consular officer may not in-
clude the name of a physician on the
panel of physicians referred to in para-
graph (b) of this section unless the phy-
sician has facilities to perform re-
quired serological and X-ray tests or is
in a position to refer applicants to a
qualified laboratory for such tests.

Subpart K—Issuance of
Nonimmigrant Visa

§41.111 Authority to issue visa.

(a) Issuance outside the United States.
Any consular officer is authorized to
issue regular and official visas. Diplo-
matic visas may be issued only by:

(1) A consular officer attached to a
U.S. diplomatic mission, if authorized
to do so by the Chief of Mission; or

(2) A consular officer assigned to a
consular office under the jurisdiction
of a diplomatic mission, if so author-
ized by the Department or the Chief,
Deputy Chief, or Counselor for Con-
sular Affairs of that mission, or, if as-
signed to a consular post not under the
jurisdiction of a diplomatic mission, by
the principal officer of that post.

(b) Issuance in the United States in cer-
tain cases. The Deputy Assistant Sec-
retary for Visa Services and such offi-
cers of the Department as the former
may designate are authorized, in their
discretion, to issue nonimmigrant
visas, including diplomatic visas, to:

(1) Qualified aliens who are currently
maintaining status and are properly
classifiable in the A, C-2, C3, G or
NATO category and intend to reenter
the United States in that status after a
temporary absence abroad and who
also present evidence that:

(i) They have been lawfully admitted
in that status or have, after admission,
had their classification changed to that
status; and

(ii) Their period of authorized stay in
the United States in that status has
not expired; and

(2) Other qualified aliens who:
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(i) Are currently maintaining status
in the E, H, I, L, O, or P nonimmigrant
category;

(ii) Intend to reenter the United
States in that status after a temporary
absence abroad; and

(iii) Who also present evidence that:

(A) They were previously issued visas
at a consular office abroad and admit-
ted to the United States in the status
which they are currently maintaining;
and

(B) Their period of authorized admis-
sion in that status has not expired.

[62 FR 42597, Nov. 5, 1987, as amended at 66
FR 12738, Feb. 28, 2001]

§41.112 Validity of visa.

(a) Significance of period of validity of
visa. The period of validity of a non-
immigrant visa is the period during
which the alien may use it in making
application for admission. The period
of visa validity has no relation to the
period of time the immigration au-
thorities at a port of entry may au-
thorize the alien to stay in the United
States.

(b) Validity of visa and number of ap-
plications for admission. (1) Except as
provided in paragraphs (c) and (d) of
this section, a nonimmigrant visa shall
have the validity prescribed in sched-
ules provided to consular officers by
the Department, reflecting insofar as
practicable the reciprocal treatment
accorded U.S. nationals, U.S. perma-
nent residents, or aliens granted ref-
ugee status in the U.S. by the govern-
ment of the country of which the alien
is a national, permanent resident, ref-
ugee or stateless resident.

(2) Notwithstanding paragraph (b)(1)
of this section, United States non-
immigrant visas shall have a maximum
validity period of 10 years.

(3) An unexpired visa is valid for ap-
plication for admission even if the
passport in which the visa is stamped
has expired, provided the alien is also
in possession of a valid passport issued
by the authorities of the country of
which the alien is a national.

(¢c) Limitation on validity. If warranted
in an individual case, a consular officer
may issue a nonimmigrant visa for:

(1) A period of validity that is less
than that prescribed on a basis of reci-
procity,
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(2) A number of applications for ad-
mission within the period of the valid-
ity of the visa that is less than that
prescribed on a basis of reciprocity,

(3) Application for admission at a
specified port or at specified ports of
entry, or

(4) Use on and after a given date sub-
sequent to the date of issuance.

(d) Automatic extension of validity at
ports of entry. (1) Provided that the re-
quirements set out in paragraph (d)(2)
of this section are fully met, the fol-
lowing provisions apply to non-
immigrant aliens seeking readmission
at ports of entry:

(i) The validity of an expired non-
immigrant visa issued under INA
101(a)(15) may be considered to be auto-
matically extended to the date of ap-
plication for readmission; and

(ii) In cases where the original non-
immigrant classification of an alien
has been changed by DHS to another
nonimmigrant classification, the valid-
ity of an expired or unexpired non-
immigrant visa may be considered to
be automatically extended to the date
of application for readmission, and the
visa may be converted as necessary to
that changed classification.

(2) The provisions in paragraph (d)(1)
of this section are applicable only in
the case of a nonimmigrant alien who:

(i) Is in possession of a Form I-94, Ar-
rival-Departure Record, endorsed by
DHS to show an unexpired period of
initial admission or extension of stay,
or, in the case of a qualified F or J stu-
dent or exchange visitor or the accom-
panying spouse or child of such an
alien, is in possession of a current
Form I-20, Certificate of Eligibility for
Nonimmigrant Student Status, or
Form IAP-66, Certificate of Eligibility
for Exchange Visitor Status, issued by
the school the student has been author-
ized to attend by DHS, or by the spon-
sor of the exchange program in which
the alien has been authorized to par-
ticipate by DHS, and endorsed by the
issuing school official or program spon-
sor to indicate the period of initial ad-
mission or extension of stay authorized
by DHS:;

(ii) Is applying for readmission after
an absence not exceeding 30 days solely
in contiguous territory, or, in the case
of a student or exchange visitor or ac-
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companying spouse or child meeting
the stipulations of paragraph (d)(2)(i)
of this section, after an absence not ex-
ceeding 30 days in contiguous territory
or adjacent islands other than Cuba;

(iii) Has maintained and intends to
resume nonimmigrant status;

(iv) Is applying for readmission with-
in the authorized period of initial ad-
mission or extension of stay;

(v) Is in possession of a valid pass-
port;

(vi) Does not require authorization
for admission under INA 212(d)(3); and

(vii) Has not applied for a new visa
while abroad.

(3) The provisions in paragraphs (d)(1)
and (d)(2) of this section shall not
apply to the nationals of countries
identified as supporting terrorism in
the Department’s annual report to
Congress entitled Patterns of Global
Terrorism.

[62 FR 42597, Nov. 5, 1987; 563 FR 9112, 9172,
Mar. 21, 1988, as amended at 55 FR 36028, Oct.
31, 1990; 62 FR 24332, May b, 1997; 66 FR 38543,
July 25, 2001; 67 FR 10323, Mar. 7, 2002; 67 FR
66046, Oct. 30, 2002]

§41.113 Procedures in issuing visas.

(a) Visa evidenced by stamp placed in
passport. Except as provided in para-
graphs (b) of this section, a non-
immigrant visa shall be evidenced by a
visa stamp placed in the alien’s pass-
port. The appropriate symbol as pre-
scribed in 41.12 , showing the classifica-
tion of the alien, shall be entered on
the visa.

(b) Cases in which visa not placed in
passport. In the following cases the visa
shall be placed on the prescribed Form
DS-232. In issuing such a visa, a nota-
tion shall be made on the Form DS-232
on which the visa is placed specifying
the pertinent subparagraph of this
paragraph under which the action is
taken.

(1) The alien’s passport was issued by
a government with which the United
States does not have formal diplomatic
relations, unless the Department has
specifically authorized the placing of
the visa in such passport;

(2) The alien’s passport does not pro-
vide sufficient space for the visa;

(3) The passport requirement has
been waived; or
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(4) In other cases as authorized by
the Department.

(c) Visa stamp. A machine-readable
nonimmigrant visa foil, or other indi-
cia as directed by the Department,
shall constitute a visa ‘“‘stamp,” and
shall be in a format designated by the
Department, and contain, at a min-
imum, the following data:

(1) Full name of the applicant;

(2) Visa type/class;

(3) Liocation of the visa issuing office;

(4) Passport number;

(5) Sex;

(6) Date of birth;

(7) Nationality;

(8) Number of applications for admis-
sion or the letter “M” for multiple en-
tries;

(9) Date of issuance;

(10) Date of expiration;

(11) Visa control number.

(d) Insertion of name, petition and de-
rivative status notation. (1) The surname
and given name of the visa recipient
shall be shown on the visa in the space
provided.

(2) If the visa is being issued upon the
basis of a petition approved by the Sec-
retary of Homeland Security, the num-
ber of the petition, if any, the period
for which the alien’s admission has
been authorized, and the name of the
petitioner shall be reflected in the an-
notation field on the visa.

(3) In the case of an alien who derives
status from a principal alien, the name
and position of the principal alien shall
be reflected in the annotation field of
the visa.

(e) Period of walidity. If a non-
immigrant visa is issued for an unlim-
ited number of applications for admis-
sion within the period of validity, the
letter “M”’ shall be shown under the
word ‘‘entries’. Otherwise the number
of permitted applications for admission
shall be identified numerically. The
date of issuance and the date of expira-
tion of the visa shall be shown at the
appropriate places in the visa by day,
month and year in that order. The
standard three letter abbreviation for
the month shall be used in all cases.

(f) Restriction to specified port of entry.
If a nonimmigrant visa is valid for ad-
mission only at one or more specified
ports of entry, the names of those ports
shall be entered in the annotation
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field. In cases where there is insuffi-
cient room to list the ports of entry,
they shall be listed by hand on a clean
passport page. Reference shall be made
in the visa’s annotation field citing the
passport page upon which the ports are
listed.

(g) Delivery of visa. In issuing a non-
immigrant visa, the consular officer
should deliver the visaed passport, or
the prescribed Form DS-232, which
bears the visa, to the alien or to the
alien’s authorized representative. Any
evidence furnished by the alien in ac-
cordance with 41.103(b) should be re-
tained in the consular files, along with
Form DS-156, if received.

(h) Disposition of supporting docu-
ments. Original supporting documents
furnished by the alien should be re-
turned for presentation, if necessary,
to the immigration authorities at the
port of entry. Duplicate copies may be
retained in the consular files or
scanned into the consular system.

(i) Nonimmigrant visa issuances
must be reviewed, in accordance with
guidance by the Secretary of State, by
consular supervisors, or a designated
alternate, to ensure compliance with
applicable laws and procedures. Visa
issuances must be reviewed without
delay; that is, on the day of issuance or
as soon as is administratively possible.
If the reviewing officer disagrees with
the decision and he or she has a con-
sular commission and title, the review-
ing officer may assume responsibility
and readjudicate the case. If the re-
viewing officer does not have a con-
sular commission and title, he or she
must consult with the adjudicating of-
ficer, or with the Visa Office, to resolve
any disagreement.

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 61 FR 1523, Jan. 22,
1996; 61 FR 1836, Jan. 24, 1996; 61 FR 53058,
Oct. 10, 1996; 62 FR 24334, May 5, 1997; 66 FR
38543, July 25, 2001; 67 FR 66046, Oct. 30, 2002;
71 FR 34522, June 15, 2006; 71 FR 50338, Aug.
25, 2006; 73 FR 23069, Apr. 29, 2008]

Subpart L—Refusals and
Revocations

§41.121 Refusal of individual visas.

(a) Grounds for refusal. Nonimmigrant
visa refusals must be based on legal
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grounds, such as one or more provi-
sions of INA 212(a), INA 212(e), INA
214(b), (f) or (1) (as added by Section 625
of Pub. L. 104-208), INA 221(g), or INA
222(g) or other applicable law. Certain
classes of nonimmigrant aliens are ex-
empted from specific provisions of INA
212(a) under INA 102 and, upon a basis
of reciprocity, under INA 212(d)(8).
When a visa application has been prop-
erly completed and executed in accord-
ance with the provisions of INA and
the implementing regulations, the con-
sular officer must either issue or refuse
the visa.

(b) Refusal procedure. (1) When a con-
sular officer knows or has reason to be-
lieve a visa applicant is ineligible and
refuses the issuance of a visa, he or she
must inform the alien of the ground(s)
of ineligibility (unless disclosure is
barred under INA 212(b)(2) or (3)) and
whether there is, in law or regulations,
a mechanism (such as a waiver) to
overcome the refusal. The officer shall
note the reason for the refusal on the
application. Upon refusing the non-
immigrant visa, the consular officer
shall retain the original of each docu-
ment upon which the refusal was based,
as well as each document indicating a
possible ground of ineligibility, and
should return all other supporting doc-
uments supplied by the applicant.

(2) If an alien, who has not yet filed
a visa application, seeks advice from a
consular officer, who knows or has rea-
son to believe that the alien is ineli-
gible to receive a visa on grounds
which cannot be overcome by the pres-
entation of additional evidence, the of-
ficer shall so inform the alien. The con-
sular officer shall inform the applicant
of the provision of law or regulations
upon which a refusal of a visa, if ap-
plied for, would be based (subject to the
exception in paragraph (b)(1) of this
section). If practicable, the consular of-
ficer should request the alien to exe-
cute a nonimmigrant visa application
in order to make a formal refusal. If
the individual fails to execute a visa
application in these circumstances, the
consular officer shall treat the matter
as if a visa had been refused and create
a record of the presumed ineligibility
which shall be filed in the consular of-
fice.
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(c) Nonimmigrant refusals must be
reviewed, in accordance with guidance
by the Secretary of State, by consular
supervisors, or a designated alternate,
to ensure compliance with laws and
procedures. If the ground(s) of ineligi-
bility upon which the visa was refused
cannot be overcome by the presen-
tation of additional evidence, the re-
fusal must be reviewed without delay;
that is, on the day of the refusal or as
soon as it is administratively possible.
If the ground(s) of ineligibility may be
overcome by the presentation of addi-
tional evidence, and the applicant has
indicated the intention to submit such
evidence, a review of the refusal may
be deferred for not more than 120 days.
If the reviewing officer disagrees with
the decision and he or she has a con-
sular commission and title, the review-
ing officer can assume responsibility
and readjudicate the case. If the re-
viewing officer does not have a con-
sular commission and title, he or she
must consult with the adjudicating of-
ficer, or with the Visa Office, to resolve
any disagreement.

(d) Review of refusal by Department.
The Department may request a con-
sular officer in a specific case or in
specified classes of cases to submit a
report if a visa has been refused. The
Department will review each report
and may furnish an advisory opinion to
the consular officer for assistance in
considering the case further. If the offi-
cer believes that action contrary to an
advisory opinion should be taken, the
case shall be resubmitted to the De-
partment with an explanation of the
proposed action. Rulings of the Depart-
ment concerning an interpretation of
law, as distinguished from an applica-
tion of the law to the facts, shall be
binding upon consular officers.

[62 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991; 63 FR 671, Jan. 7, 1998;
66 FR 10364, Feb. 15, 2001; 71 FR 50339, Aug. 25,
2006]

§41.122 Revocation of visas.

(a) Grounds for revocation by consular
officers. A consular officer, the Sec-
retary, or a Department official to
whom the Secretary has delegated this
authority is authorized to revoke a
nonimmigrant visa at any time, in his
or her discretion.
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(b) Provisional revocation. A consular
officer, the Secretary, or any Depart-
ment official to whom the Secretary
has delegated this authority may pro-
visionally revoke a nonimmigrant visa
while considering information related
to whether a visa holder is eligible for
the visa. Provisional revocation shall
have the same force and effect as any
other visa revocation under INA 221(i).

(c) Notice of revocation. Unless other-
wise instructed by the Department, a
consular officer shall, if practicable,
notify the alien to whom the visa was
issued that the visa was revoked or
provisionally revoked. Regardless of
delivery of such notice, once the rev-
ocation has been entered into the De-
partment’s Consular Lookout and Sup-
port System (CLASS), the visa is no
longer to be considered valid for travel
to the United States. The date of the
revocation shall be indicated in CLASS
and on any notice sent to the alien to
whom the visa was issued.

(d) Procedure 